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Filed Oct. 16, 1953. Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 4811-53 

James Kutchek, 135 Setli Boyden Terrace, Newark, New 

Jersey, Plaintiff, 

vs. 

Harvey V. Higley, Administrator of Veterans’ affairs; 
Philip Young, George M. Moore, and Frederick J. Law- 
ton, Members of the United States Civil Service Com¬ 
mission, Defendants 

Complaint Declaratory Judgment 

1. This is a civil action for equitable relief and for declar¬ 
atory judgment arising under the constitution and laws of 
the United States. The amount in controversy exceeds 
$3,000.00 exclusive of interest and costs. 

2. Jurisdiction of this Court over the subject matter is 
founded upon United States Code, Title 28, Sections 1331, 
1332, 2201, and 2202, United States Code, Title 5, Section 
1009, and District of Columbia Code, Sections 11-301,11-305, 
and 11-306. 

3. Plaintiff is a citizen of the United States and of the 
State of New Jersey and resides in the City of Newark in the 
Judicial District of New Jersey, 

4. Defendant Harvey V. Higley is Administrator of 
Veterans’ Affairs of the United States of America. His 
official residence is in the District of Columbia. 

5. Defendants Philip Young, George M. Moore, and 
Frederick J. Lawton are members of the United States 
Civil Service Commission. The official residence of each of 

them is in the District of Columbia. 

2 6. Plaintiff, an honorably discharged veteran of 

World War II, is permanently disabled by having 
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lost both his leg's while engaged in combat in Italy. He has 
been awarded the Purple Heart. 

7. In August, 1946, plaintiff was employed by the Vet¬ 
erans’ Administration pursuant to the Veterans’ Prefer¬ 
ence Act of 1944 (58 Stat. .387, U.S. Code, Title 5, Cum. Supp. 
Section 851 et seq.). He acquired the right to this employ¬ 
ment by meeting the requirements of said Act, and, hav¬ 
ing completed his probationary period, he became a “pref¬ 
erence eligible” within the meaning of that Act. 

8. Plaintitf was originally employed in the Loan Guaran¬ 
tee Division of the Veterans’ Administration and his duties 
consisted of stamping endorsements on certificates of eligi¬ 
bility for loans to veterans and registering the issuance of 
said certificates. In the early part of 1948 plaintiff was 
transferred to the Registration and Research Section of the 
Rehabilitation and Education Division of the Veterans’ Ad¬ 
ministration, and his duties consisted of recording on a 
printed form the schedule of wage increases which private 
employers agreed to pay to veterans working under the ap¬ 
prentice training program. He received a salary of 
$2,350.00 per year. 

9. Xeither of the positions held by plaintiff put him in 
contact with, or gave him access to, any confidential or clas¬ 
sified information. Both positions were entirely clerical 
and neither of them involved the making of decisions, or the 
exercise of judgment or discretion. Xeither position held 
by plaintiff was “sensitive” in nature and the holder 
thereof could in no way threaten or adversely affect the 
security of the United States by reason of holding such 

position. 

3 10. Plaintiff received official ratings of “excellent” 

and “very good” for the performance of his duties. 

11. On March 21, 1947, Harry S. Truman, the then Presi¬ 
dent of the United States, promulgated Executive Order 
Xo. 983.5, establishing the Federal Employees Loyalty Pro¬ 
gram. On or about Xovember 24, 1947 Tom C. Clark, the 
then Attorney General of the United States, purportedly 
acting under the authority of Part III, § 3 of said Execu¬ 
tive Order, designated a certain political party in the United 
States known as the Socialist Workers Party, together with 
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numerous other organizations and political parties, as “sub¬ 
versive.” Shortly thereafter, Seth W, Richardson, the then 

Chairman of the Civil Service Commission’s Lovaltv Re- 

* • 

view Board, purportedly acting under authority of said Ex¬ 
ecutive Order, disseminated said list of organizations to 
various departments and agencies of the Government of the 
United States. 

12. On or about August 4, 1948, Tom C. Clark, the then 
Attorney General of the United States, purportedly acting 
under the authority of Executive Order Xo, 9835, prepared 
a consolidated classification of organizations purportedly 
within Part III, 3 of that Order and placed the Socialist 
AVorkers Partv, together with numerous other organiza- 
tions and political parties, on lists designated as “com¬ 
munist”, “subversive” and “organizations which seek to 
alter the form of government of the United States by 
unconstitutional means.” On or about September 21, 1948, 
Seth "W. Richardson, the then Chairman of the Loyalty 
Review Board, purportedly acting under authority of said 
Executive Order, disseminated the consolidated and classi¬ 
fied lists to all executive departments and agencies of the 
Government of the United States. 

4 13. The Attornev General made said listings without 

giving the Socialist Workers Party notice of charges 
or an opportunity to present evidence thereon or an opportu¬ 
nity to answer or rebut the “secret” information upon which 
the Attorney General supposedly relied. The Socialist 
Workers Party, by communications to the Attorney Gen¬ 
eral on July 29, 1948, and August 11,1948, and to the Pres¬ 
ident of the United States on August 26, 1948, and Septem¬ 
ber 29, 1948, protested its inclusion on those lists and re¬ 
quested that it be notified of the charges which were the 
basis of the Attorney General’s action and further requested 
that a hearing be held thereon at which it would have an 
opportunity to rebut said charges. All its requests were de¬ 
nied. 

14. The Socialist Workers Party is not “communist” or 
“subversive” nor does it seek to overthrow the constitu¬ 
tional form of government of the United States or to alter 
the form of government of the United States by force or 
violence or by unconstitutional means. It believes in the 
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theory of production for use rather than for profit and 
seeks to accomplish a change to such a society by lawful 
means, including the use of the ballot and amendment of 
the Constitution. It has on numerous occasions, and when¬ 
ever possible it seeks to, run candidates for public office. 
Its candidates have appeared on the ballots of a number of 
states. 

15. On August 13, 1948, plaintiff received written notice 
from the Veterans’ Administration that pursuant to Execu¬ 
tive Order 9835, Public Law 419 (79th Congress, Section 206, 
Act of June 26, 1943, an appropriation act) and Section 14 
of the Veterans’ Preference Act of 1944, it proposed to re¬ 
move him from employment. 

16. The grounds for removal set forth in said notice 
were that: 

5 a) Plaintiff was a member of the Newark 

branch of the Socialist Workers Party, an or¬ 
ganization listed by the Attorney General on November 
24, 1947, as being within the purview of Executive Or¬ 
der 9835; 

b) Plaintiff was employed in the Newark branch 
headquarters of the Socialist Workers Party; 

c) Plaintiff had made a financial pledge to the fund 
drive of “The Militant”, the official newspaper of the 
Socialist Workers Party; and 

d) Plaintiff associated and engaged in activity with 
persons, associations, movements, and groups desig¬ 
nated by the Attorney General as subversive in nature. 

17. On September 10,1948, a hearing was held in Newark 
before the Veterans’ Administration Branch Lovaltv Board 
No. 3. No evidence was introduced on behalf of the Vet¬ 
erans’ Administration other than plaintiff’s admitted mem¬ 
bership in the Socialist Workers Party. Plaintiff was not 
confronted by any witnesses against him and did not have 
the right to subpoena witnesses. Therefore, he could not 
cross-examine his accusers or answer or rebut their state¬ 
ments against him. This procedure was followed in all 
plaintiff’s subsequent hearings hereinafter mentioned. 

18. Plaintiff testified in detail at the Branch Lovaltv 
Board hearing and answered all questions directed to him. 
He admitted his continual membership in the Socialist 




Workers Party since 1938, but denied that he was a “com¬ 
munist” or “subversive” organization or that it 

6 sought to overthrow the constitutional form of gov¬ 
ernment of the United States or to alter that form 

of government by force or violence or by other uncon¬ 
stitutional means. Plaintiff also denied that he was a 
“communist” or “subversive” or that he believed in or 
advocated the overthrow of the constitutional form of 
government of the United States by force or violence or 
other unconstitutional means. He testified that he and 
the Socialist Workers Party believe in a society of pro¬ 
duction for use rather than for profit and that he and the 
Socialist Workers Party seek to achieve such a society 
solely by lawful means, including use of the ballot and con¬ 
stitutional amendment. He further testified that the So¬ 
cialist Workers Party has whenever possible sought to 
run candidates for public office, and that its candidates 
have appeared on the ballots of a number of states. There 
was no evidence or suggestion that plaintiff had ever 
wrongfullv disclosed anv information, that he had ever 
been criticized in any way for the performance of his 
duties or that he had ever evidenced any “disloyalty” to 
his country or any allegiance to any other country. In¬ 
deed plaintiff testified without contradiction that he never 
discussed political questions with his fellow employees in 
the Veterans’ Administration. 

19. By letter dated October 11, 1948, plaintiff received 
notice from Branch Lovaltv Board No. 3 that reasonable 
grounds existed for the belief that he was “disloyal” to 
the Government of the United States and that he was 
therefore being suspended from emplojunent without pay. 
The ground for dismissal was in haec verba with the 
standard set forth in Part V of Executive Order 9835. 

7 20. Plaintiff appealed said decision to the Veter¬ 
ans’ Administration Loyalty Board of Appeals, and 

on December 29, 1948, that Board and the Administrator 
of Veterans’ Affairs, without affording plaintiff a hearing, 
affirmed the decision of Branch Loyalty Board No. 3 on 
the grounds that: 

a) Plaintiff admitted his membership in the Socialist 
Workers Party; 
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b) The Attorney General had designated the So¬ 
cialist Workers Party as an organization which seeks 
to alter the form of government of the United States 
by unconstitutional means; 

c) The Veterans’ Administration was bound by the 
Attorney General’s determination; and 

d) Section 9A of the Hatch Act made removal man¬ 
datory where an employee is a member of an organiza¬ 
tion so designated by the Attorney General. 

This action was taken pursuant to the Loyalty Review 
Board’s Memorandum Xo. 32 issued on December 17, 1948 
which makes mandatory the dismissal of any employee 
found to be a member of an organization designated by 
the Attorney General as seeking “to alter the form of 
government of the United States by unconstitutional 
means.” 

21. On January 14, 1949, plaintiff appealed to the Civil 
Service Commission’s Loyalty Review Board. His appeal 
was heard on March 31, 1949, by a panel of three members 
of the Board. Xo evidence was introduced on behalf of 
the Veterans’ Administration. Plaintiff again testified, 
substantially reaffirming his testimony before Branch 

■ Lovaltv Board Xo. 3. The Xational Chairman of the 

• 

8 Socialist Workers Party testified on behalf of the 

plaintiff that the Party was not “communist” or 
“subversive” and that it did not seek to overthrow the con¬ 
stitutional form of government of the United States or to 
alter that form of government by unconstitutional means. 
His testimony in this and all other respects reaffirmed that 
of plaintiff. 

22. On April 25, 1949, plaintiff was notified by the Civil 
Service Commission’s Loyalty Review Board that the de¬ 
cision of the Administrator of Veterans’ Affairs had been 
affirmed. The Loyalty Review Board made the following 
findings: 

a) That plaintiff continued to be an active member 
of the Socialist Workers Party; 

b) That the Socialist Workers Party was an organ¬ 
ization within the purview of Section 9A of the Hatch 
Act; and 


c) That under Section 9A of the Hatch Act plain¬ 
tiff’s removal was mandatory. 

The Board held that: “In accordance with . . . [Memo¬ 
randum No. 32], the Socialist Workers Party is an organ¬ 
ization within the purview of Section 9A of the Hatch Act 
and Mr. Kutcher’s removal is mandatory.” The Veter¬ 
ans’ Administration was accordingly requested to remove 
plaintiff’s name from its rolls and it was so removed. 

23. On February 9, 1951, plaintiff filed a complaint in 
the United States District Court for the District of Colum¬ 
bia, praying that he be reinstated to his job. He alleged 
that his discharge was illegal because: 

a) Section 9A of the Hatch Act, on its face 
9 and as applied to the plaintiff, violates the First 
and Fifth Amendments of the Constitution. 

b) Executive Order 9835, on its face and as applied 
to the plaintiff, violates Article 1. Section 9, Clause 3 
and the First, Fifth, Ninth, and Tenth Amendments 
of the Constitution of the United States; and 

c) Executive Order No. 9835, on its face and as 
applied to the plaintiff, is unlawful since it contravenes 
the Veterans’ Preference Act of 1944, and there is no 
statutory authority for its promulgation. 

d) Plaintiff’s discharge was based solely on his ad¬ 
mitted membership in the Socialist Workers Party, 
not on “all the evidence” as required by Executive 
Order No. 9835. 

24. On June 13, 1951 plaintiff moved for summary judg¬ 
ment. On June 22 the defendants filed a cross motion for 
summary judgment. On June 26, 1951, the United States 
District Court for the District of Columbia granted defend¬ 
ant’s motion for summary judgment. The Court held 
that, as the discharge order of Branch Loyalty Board No. 3 
was based on “all the evidence”, the grounds for its affirm¬ 
ance by the Administrator of Veterans’ Affairs were “im¬ 
material. ’ ’ 

25. On July 27, 1951 plaintiff appealed to the United 
States Court of Appeals for the District of Columbia Cir- 
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cuit and argued that the District Court erred in granting 
its motion for summary judgment because: 

a) Plaintiff’s dismissal was based solely on his mem¬ 
bership in the Socialist Workers Party. 

10 b) The ipse dixit of the Attorney General that 
the Socialist Workers Party is “subversive"’ or 
“communist” or “seeks to alter the form of Govern¬ 
ment of the United States by unconstitutional means” 
has no competency and plaintiff’s discharge under Sec¬ 
tion 9A of the Hatch Act, without a hearing and a de¬ 
termination both that the Socialist Workers Party “ad¬ 
vocates the overthrow of our constitutional form of gov¬ 
ernment” and that plaintiff remains a member of the 
Party knowing of this determination, was unlawful. 

c) The discharge violates plaintiff’s rights under the 
First Amendment. 

26. On October 16, 1952 the Court of Appeals for the 
District of Columbia Circuit reversed the District Court 
for the District of Columbia saying: 

“Neither Section 9A of the Hatch Act nor the Ex¬ 
ecutive Order (9835) does in terms proscribe member¬ 
ship in the Socialist Workers Party by an employee and 
neither Congress nor the President has seen fit to make 
membership in any organization designated by the 
Attorney General cause for removal from government 
employment. On the contrary, the Executive Order, 
coming after the Hatch Act and designed in part to im¬ 
plement that Act in a fair and practicable way, makes 
disloyalty the test, and membership in organizations 
designated by the Attorney General, including those 
seeking to alter the form of Government by unconstitu¬ 
tional means, merely a factor which may be considered 
in connection with the determination of loyalty. . . .” 

11 The Court of Appeals remanded the case to the Dis¬ 
trict Court with directions that it enter a judgment 
setting aside plaintiff’s discharge without prejudice to the 
suspension order and a determination by the Administra¬ 
tor of the ultimate issue as to whether on all the evidence 
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reasonable grounds exist for the belief that plaintiff is dis¬ 
loyal to the Government of the United States. 

27. On January 30,1953, the United States District Court 
for the District of Columbia entered its order on the man¬ 
date. 

28. On January 31, 1953, plaintiff’s counsel, by letter to 
Carl Gray, the then Administrator of Veterans’ Affairs, re¬ 
quested that plaintiff be reinstated to his position in the 
Veterans’ Administration pending a new hearing before 
the Branch Loyalty Board. On February 6, 1953, the afore¬ 
mentioned request was denied. 

29. On March 9, 1953 the Veterans’ Administration 
Loyalty Board of Appeals held another hearing on plain¬ 
tiff’s loyalty. At the outset of the hearing, plaintiff moved 
for reinstatement to his position in the Veterans’ Admin¬ 
istration and also requested tliat the hearing be held at 
the Regional Board level. These motions were denied. 
Plaintiff thereupon requested additional charges to those 
previously given on the ground that said charges dealt only 
with plaintiff’s membership in tlio Socialist 'Workers Party 
and as such were inadequate under the decision of the Cir¬ 
cuit Court of Appeals. This request was also denied. 
Plaintiff then testified concerning his personal beliefs and 
those of the Socialist Workers Party as he understood them. 
He again asserted his opposition to force and violence as 

a means of achieving the Socialist Workers Party’s 
12 goals and testified that the onlv time that force and 

violence might be necessary would be if it were first 
used for a minority to thwart the will of the majority. 
The existence of a majority which supported the Socialist 
Workers Party viewpoint would be democratically deter¬ 
mined by the ballot. Plaintiff also submitted several af¬ 
fidavits from persons acquainted with plaintiff asserting 
his lovaltv to the United States and the absence of advocacv 
on his part of force and violence as a means of attaining 
his political goals. 

30. On April 23, 1953, the Veterans’ Administration 
Loyalty Board of Appeals informed plaintiff that it had 
recommended to the Administrator of Veterans’ Affairs, 
who had accepted its recommendation, that “on all the evi¬ 
dence there is a reasonable doubt as to your loyalty to 
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the Government of the United States and that the case is 
within the purview of Section 9A of the Hatch Act.” 

31. On ^lay 5, 1953, plaintiff made a timely appeal from 
the Administrator’s decision to the Civil Service Commis¬ 
sion's Loyalty Review Board. On June 4, 1953, the Civil 
Service Commission's Loyalty Review Board held a hear- 
in"- pursuant to plaintiff’s appeal. Plaintiff’s counsel 
argued that the Administrator erred in refusing to give 
plaintiff a hearing at the Regional Board level and that 
the Veterans’ Administration Loyalty Board of Appeals 
erred in refusing to furnish additional charges. He also 
argued that there was no evidence to support the finding 
of disloyalty. 

32. By letter dated June 5, 1953, one day after the afore¬ 
mentioned hearing, the Civil Service Commission’s Loyalty 
Review Board notified plaintiff that, after consideration 
under Executive Order 98.35 as amended by Executive 
Order 10241. and under the Veterans’ Preference Act, it 
affirmed the Administrator’s decision that: 

I 13 a) Reasonable grounds existed to believe 
plaintiff disloyal to the Government of the 
United States; 

b) Reasonable doubt existed as to plaintiff’s loyalty 
to the Government of the United States; and 

c) The case falls within the purview of Section 9A 
of the Hatch Act. 

33. By letter of June 16, 1953, the Veterans’ Administra¬ 
tion notified plaintiff that pursuant to the instructions of 
the Chairman of the Lovaltv Review Board of the Civil 

* w 

Service Commission it was requesting the Manager of the 
Veterans’ Administration Regional Office in Newark, New 
Jersev, to “take the necessarv action to separate vou from 
the rolls.” 

34. By letter of June 18, 19.53, plaintiff w^as notified by 
the manager of the Veterans’ Administration’s Regional 
Office of his removal from the Veterans’ Administration’s 
rolls under authority of Section 9A of the Hatch Act. 

35. By letter of August 14, 19.53, to defendant Harvey 
V. Higley, Administration of Veterans’ Affairs, plain- 


tiff’s counsel requested that plaintiff be reinstated to his 
position in the Veterans’ Administration with back pay 
and with all the rights and status he would have accumu¬ 
lated had he not been discharged. The letter stated: “By 
letter dated June 18, 1953, Mr. Kutcher was again removed 
from the rolls of the Veterans’ Administration for reasons 
of lovaltv. The onlv charges he had received on this score 
were the same ones he had received before his earlier dis¬ 
charge and concerned his membership in the Socialist 
Workers Party. The only possible conclusion is that his 
second discharge, like his first, was based on grounds held 
by the Court of Appeals to be insufficient.” 

14 36. By letter dated August 28, 1953, plaintiff’s 

above mentioned requests were denied. 

37. Plaintiff has exhausted all of his administrative 
remedies. 

38. By reason of the foregoing, plaintiff has been re¬ 
moved from his employment by the Veterans’ Administra¬ 
tion and deprived of his compensation since on or about 
October 12, 1948. He has lost his status and rights as such 
an employee and as an ex-serviceman under the Veterans’ 
Preference Act of 1944. By reason of the actions of the 
defendants and their predecessors, as herein set forth, 
plaintiff’s reputation has been destroyed, it has become im¬ 
possible for him to obtain any employment whatever, and 
he has in fact become far more unemployable by reason 
of the actions herein complained of, than by reason of the 
loss of both his legs in the wartime service of his country. 

39. The foregoing acts of the defendants and their pred¬ 
ecessors were unlawful and unconstitutional in the fol¬ 
lowing respects: 

a) A federal employee cannot be discharged solely 
because of membership in the Socialist Workers Party 
because: 

1) A discharge based solely on plaintiff’s mem¬ 
bership in the Socialist Workers Party deprives 
plaintiff of due process of law since neither he nor 
the Socialist Workers Party were afforded a hear¬ 
ing to determine whether the Party advocates the 
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overthrow of the Government by force and violence 
or by other unconstitutional means. 

15 2) The Loyalty Boards of both the Veterans 

Administration and the Civil Service Commis¬ 
sion are precluded from, and have refused, considera¬ 
tion of evidence rebuttim? the Attornev General’s 
designation of the Socialist Workers Party as “com¬ 
munist”, “subversive” or “advocating change of the 
United States Government by unconstitutional 
means.” 

3) Even assuming, arguendo, that the Socialist 
Workers Party does advocate overthrow of the 
United States Government by force and violence or 
other unconstitutional means, what must be deter¬ 
mined is plaintiff’s ])ersonal loyalty. The fact that 
plaintiff is a member of the Socialist Workers Party 
does not in itself indicate his personal advocacy of 
force and violence or that he knows the Socialist 
Workers Party so advocates. On the contrary plain¬ 
tiff has repeatedly and consistently testified that 
neither he nor his Party do so advocate. 

4) The United States Court of Ap])eals for the 
District of Columbia Circuit has held that plaintiff 
may not be discharged solely on the ground of his 
membership in the Socialist Workers Party. 

b) Since membership alone cannot justify plain¬ 
tiff’s discharge, plaintiff’s second discharge was as 
invalid as his first discharge because it, too, was based 
solely on membership in the Socialist Workers 
16 Party. 

1) Under Section 14 of the Veterans’ Preference 
Act and under Executive Order 9835, plaintiff was 
entitled to notice covering all reasons for his pro¬ 
posed discharge. The original notice of charges re¬ 
ferred only to indices of plaintiff’s “active mem¬ 
bership” in the Socialist Workers Party and re¬ 
main unchanged despite the Circuit Court of 
Appeals ruling that membership alone was in¬ 
adequate justification for discharge. 

2) The decisions of both the Administrator of 


Veterans’ Affairs and the Loyalty Review Board 
of the Civil Service Commission specify that plain¬ 
tiff’s case comes “within the purview of Section 9A 
of the Hatch Act.’’ Section 9A of said Act pro¬ 
hibits government employment to anyone having 
“membership in any political party or organization 
which advocates the overthrow of our constitutional 
form of government in the United States.” Since 
reference to the Hatch Act is the only particularized 
reason given for the Boards’ findings^ it seems clear 
that plaintiff’s second discharge is again based 
solely on plaintiff’s membership in the Socialist 
Workers Party. 

3) There is no evidence in the record to support a 
finding of plaintiff’s personal disloyalty. Plain¬ 
tiff’s testimony clearly and unequivocally repudiates 
any such finding and plaintiff was informed by the 
Veterans’ Administration Loyalty Board of Ap¬ 
peals that there did not “appear to be any evidence 
in the hands of the government respecting Mr. 
17 Kutcher that has not been known to you people 
(plaintiff and his counsel).” Since the govern¬ 
ment at no time presented any evidence, beyond plain¬ 
tiff’s admitted membership in the Socialist Workers 
Partv, it can onlv be assumed that the Administra- 
tor’s decision was based solely on that member¬ 
ship, and that his statement that it was based on “all 
the evidence” is merely pro forma and without any 
substance, since there was no evidence in the record 
pertaining to disloyalty aside from plaintiff’s mem¬ 
bership in the Socialist Workers Party. 

40. The foregoing acts of defendants were further un- 
lavfful and unconstitutional because, if there were cir¬ 
cumstances and activities connected with plaintiff’s mem¬ 
bership in the Socialist Workers Party sufficient to justify 
disbelief in his loyalty, the second discharge is nonetheless 
invalid because the notice of charges failed to specify these 
circumstances and activities despite plaintiff’s repeated 
requests for such charges. 

a) Executive Order 9835 states that “charges shall 
be stated as specifically and completely as, in the 







discretion of the employing department or agency, 
security considerations permit.” Xo ‘‘security” 
reasons were ever mentioned as justification for lack 
of further charges, and the statements of Loyalty 
Board members indicate that no such reasons exist. 
The few questions asked plaintiff by the Loyalty 
Board of Appeals of the Veterans’ Administration 
which did not deal specifically with his membership in 
the Socialist Workers Party, concerned speeches 

18 made at public meetings and articles appearing 
in “The Militant”, the official paper of the 

Socialist Workers Party. There could be no “security 
considerations” which precluded the inclusion of these 
matters in the notice of charges given plaintiff, if these 
questions were relevant to a determination of plain¬ 
tiff’s “loyalty”. 

b) Although public employment is not a “right,” cer¬ 
tain minimum standards of due process must be ac¬ 
corded public employees. Among the basic require¬ 
ments of due process is that “notice” be given prior to 
hearing to enable the preparation of a defense. Plain¬ 
tiff was not given adequate notice and thus was denied 
due process of law. 

c) Executive Order 9835 provides that the “employee 
shall be informed of the nature of the charges against 
him in sufficient detail, so that he will be enabled to 
prepare his defense.” Section 14 of the Veterans’ 
Preference Act of 1944 provides inter alia that “a . . . 
preference eligible . . . shall have at least thirty days’ 
advance written notice . . . stating any and all reasons, 
specifically and in detail, for any such proposed (dis¬ 
charge).” Plaintiff is entitled to the protection of both 
the Executive Order and the Veterans’ Preference Act. 
Their protection has been denied him by the repeated 
refusals of both the Veterans’ Administration and the 
Civil Service Commission Loyalty Boards to prefer ad¬ 
ditional charges, and by the defendant Higley 

19 by his refusal to reinstate plaintiff to his posi¬ 
tion in the Veterans’ Administration, which re¬ 
fusal in effect reaffirmed the discharge based on inade¬ 
quate notice of charges. 
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41. The foregoing acts of defendants were further un¬ 
lawful and unconstitutional because discharge of plaintilf 
from a concededly “non-sensitive” and “non-security” po¬ 
sition abridges his right to freedom of expression and asso¬ 
ciation under the First Amendment of the Constitution, and 
is unjustified under Executive Order 9835 and Section 14 of 
the Veterans’ Preference Act. 

a) The Loyalty Program as promulgated by Execu¬ 
tive Order 9835 is directed only at protecting the “se¬ 
curity” of the United States and cannot be used as a 
vehicle of vengeance. Since plaintitf’s presence in a 
clerical, non-discretionary, non-sensitive position in the 
Veterans’ Administration could not threaten or affect 
the “security” of the nation, plaintiff’s discharge was 
an act of vengeance” against one whose political be¬ 
liefs are unpopular. 

b) Section 14 of the Veterans’ Preference Act of 1944, 
provides inter alia that “no . . . preference eligible . . . 
shall be discharged . . . except for such cause as will 
promote the efficiency of the service.” Plaintiff’s effi- 
ciencv ratings of “verv good” and “excellent” and his 
testimony that he never discussed his political beliefs 
with fellow employees in the Veterans’ Administration 
are not disputed. Plaintiff’s discharge from his cleri¬ 
cal position in the Veterans’ Administration will 

20 not “promote that agency’s efficiency.” 

c) The application of the government loyalty 
program to non-sensitive agencies and employees 
therein is an abridgement of the First Amendment. 
Plaintiff has, as a practical matter, been denied the 
right to express himself concerning his political beliefs 
although such expression in no way and at no time can 
effect the security of the United States Government. 
A valid restraint of First Amendment rights must be 
reasonable and justifiable; there is no reasonable rela¬ 
tionship between plaintiff’s “unpopular” political and 
economic views and the internal security of the United 
States. Therefore, no restraint upon plaintiff’s expres¬ 
sion of his viewpoint is justifiable under the First 
Amendment. 
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42. Plaintiff has no adequate remedy at law for the irrep¬ 
arable daina«e he has suffered and continues to suffer as 
a result of the unconstitutional and unlawful acts of defend¬ 
ants and their predecessors in the United States Govern¬ 
ment agencies herein involved, which acts have caused him 
to lose his employment and have resulted in a continuing 
injury to his reputation. 

Wherefore Pi^vintiff Pr.ws: 

1) That plaintiff’s discharge be set aside and de¬ 
clared void and invalid, in that it violates the Consti¬ 
tution of the United States, Executive Order 9835 as 
amended, and Section 14 of the Veterans’ Preference 
Act of 1944. 

21 2) That Executive Order 9835 as amended be 

declared unconstitutional and of no effect as ap¬ 
plied to i)laintift’ in that it abridges his Fir.st Amend- 
. ment riijhts under the Constitution of the United States. 

vT* 

3) That a mandatory injunction issue directing: 

a) Defendant H.a.rvey V. Higley, Administrator of 
Veterans’ Affairs, his deputies, agents, attorneys, 
and all those acting under or in concert with him, to 
reinstate plaintiff to the position held by him at the 
time of his initial suspension on October 11, 1948, 
with all the rights and status he then had and which 
would have accumulated to the date of the reinstate¬ 
ment had he not been discharged, and that plaintiff 
receive all salary and compensation which he would 
have received from the date of discharge to the date 
of reinstatement. 

b) Defendants Philip Young, George M. Moore, 
and Frederick J. L.\wton, members of the United 
States Civil Service Commission, to restore plain¬ 
tiff to the place on all civil service lists which he had 
immediately prior to his discharge, under the Vet¬ 
erans’ Preference Act of 1944 and under any other 
applicable law with all the rights and status he then 

I had and which would have accumulated had he not 
been discharged. 
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22 c) Defendants Har\*ey V. Higley, Adminis¬ 
trator of Veterans’ Affairs and Philip Young, 
George M. Moore, and Frederick J. Lawton, mem¬ 
bers of the United States Civil Service Commission, 
to expunge all records in their possession, custody, or 
control made and kept pursuant to Executive Order 
9835 and amendments thereto relating to plaintiff’s 
discharge and all records of said discharge and of all 
proceedings thereto; and to refrain from interfering 
in any way with plaintiff’s full reinstatement to his 
position in the Veterans’ Administration. 

4) That a temporary injunction issue during the 
])endency of this suit granting plaintiff such of the re¬ 
lief herein requested as the Court shall deem proper. 

5) That plaintiff be granted such other and further 
relief as the Court shall deem proper. 

Joseph L. Rauh, Jr., 

Daniel H. Pollitt, 

Attorneys for plaintiff, 

16S1 K Street, N. TV., 
Washington 6, D. C. 

UNITED STATES DISTRICT COURT FOR THE DIS¬ 
TRICT OF COLUMBIA 

Civil Action No. 4811-53 

James Kutcher, Plaintiff, 

V. 

Harvey V. Higley, et al., Defendants 

Filed November 3, 1954. Harry M. Hull, Clerk 

Order Denying Defendant’s Motion for Summary 

Judgment 

This case having come on for hearing upon defendant's 
motion for summary judgment and the Court having consid¬ 
ered the pleadings with exhibits and memoranda filed by 
the parties and the arguments of counsel; and it appearing 
to the Court that defendant Higlev failed to make the defini- 
tive determination of plaintiff’s disloyalty as required by 
the decision of the Court of Appeals in Kutcher v. Gray, it 
is by the Court this 3 day of November, 1954, 
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Ordeked that the defendant’s motion for summary judg¬ 
ment be and the same hereby is denied, without prejudice. 

Alexander IIoltzoff, 

J iidge. 

S^X: 

Joseph F. Ryan, 

Attorney for Defendants. 

UNITED STATES DISTRICT COURT FOR THE DIS- 
' TRICT OF COLUMBIA 

Civil Action No. 4811-53 
James Kutcher, Plaintiff, 

V. 

Harvey V. Higley, ex al.. Defendants 
Motion for Summ.4RY Judgment 

Filed Feb. 7, 1955, Harry M. Hull, Clerk 

Come now the defendants by their attorney, the United 
States Attorney, and move this honorable Court for sum¬ 
mary judgment since there is no dispute as to any material 
fact and defendants are entitled to judgment as a matter of 
law. 

Incorporated into and made a part hereof by reference is 
the motion for summary judgment previously made in this 
case and filed August 11,1954, together with all exhibits at¬ 
tached thereto. 

Appended to this motion and made a part hereof is the 
review decision of Harvey V. Higley, the Administrator of 
Veteran Affairs, made February 3, 1955. 

Leo a. Rover, 

United States Attorney, 

Oliver Gasch, 

Assistant United States Attorney. 
Fr.\nk H. Strickler, 

Assistant United States Attorney. 
Joseph M. F. Ryan, Jr., 

Assistant United States Attorney. 


A 














-* 

4 


4 

4 

<4 


4 


A 


4 


19 


Certificate of Service 

I hereby certify that service of the foregoing Motion for 
Summary Judgment, together with points and authorities 
in support thereof, was made upon plaintiff by mailing a 
copy thereof to his attorney, Joseph L. Rauh, Jr., Esq., 
163i K Street, X. W., Washington, D. C. this 7th day of 
February, 1955. 

Joseph M. F. Ryan, Jr., 
Assistant United States Attorney. 
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Exhibit A 
Keview Decision 

Filed Feb. 7, 1955, Harry M. Hull, Clerk 

Pursuant to the judgment entered by the United States 
District Court for the District of Columbia in the suit cap¬ 
tioned James Kutcher v. Carl R. Gray, Jr., Administraior 
of Veterans’ Affairs, et al. Civil Action No. 636-50, pursu¬ 
ant to mandate from the United States Court of Appeals, 
District of Columbia Circuit, 199 F. 2d 783, the Veterans 
Administration loyalty Board of Appeals, following a full 
hearing according to James V. Kutcher, considered the evi¬ 
dence and testimony and, based thereon, prepared recom¬ 
mended findings dated April 20, 1953, in which the former 
Administrator of Veterans’ Atfairs, Carl R. Gray, Jr., con¬ 
curred on April 23, 1953, by endorsing thereon above his 
signature the word “Approved.” 

Having reviewed the evidence in this case and the find¬ 
ings and recommendations of the Veterans Administration 
Loyalty Board of Appeals, I hereby adopt as my own said 
findings and recommendations as the same are reflected in 
a true and correct copy thereof hereto attached and I find 
on all the evidence that there are reasonable grounds for 
doubt as to the loyalty of the veteran James V. Kutcher to 
the Government of the United States and there are reasona¬ 
ble grounds for belief that the said James V. Kutcher is dis- 
loval to the Government of the United States. 

H. V. Higley, 

Administrator of Veterans Affairs. 

February 3, 1955. 


Av 


4 


IT 


y 








-* 

4 


4 


4 


4 


4 


A 


21 


UNITED STATES DISTRICT COURT FOR THE DIS¬ 
TRICT OF COLUMBIA 

Civil Action No. 4811-53 

James Kutcher, Plaintiff 


V. 

Harvey V. Higley, et al.. Defendants 
Motion for Summary Judgment 

Filed May 9, 1955, Harry M. Hull, Clerk 

Conies now the plaintiff by his attorneys and moves this 
honorable Court for summary judgment since there is no 
dispute as to any material fact and plaintitf is entitled to 
judgment as a matter of law. 

Joseph L. Rauh, Jr., 

Daniel H. Pollitt, 

Attorneys for Plaintiff, 

1631 K Street, N. W., 
Washington 6, D. C. 

Certificate of Service 

I hereby certify that service of the foregoing Motion for 
Summary Judgment, together with points and authorities 
in support thereof, was made upon defendants by deliver¬ 
ing copies thereof to their attorney, Joseph M. F. Ryan, Jr., 
Assistant United States Attorney, this 9 day of May, 1955. 

Daniel H. Pollitt, 

1631 K Street, N. W., 

W^ashington 6, D. C. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 4811-53 

James Kutcher, Plaintiff 


V. 

Harv'ey Higley, et al., Defendants 
Order 


Filed. June 10, 1955. Harry M. Hull, Clerk. 


The above-entitled matter having come on for hearing 
on defendants’ motion for summary judgment and plain¬ 
tiff’s cross-motion for summary judgment and it appearing 
to the Court that there is no s:enuine issue as to anv material 
fact and defendants are entitled to judgment as a matter 
of law, it is this 10th day of June, 1955, 

Adjudged, ordered and decreed that the plaintiff’s motion 
for summary judgment herein be and hereby is denied, and 
it is further. 

Adjudged, ordered and decreed that defendants’ motion 
for summary judgment be and hereby is granted. 


Burxita Shelton Matthews, 

Judge. 


Certificate of Service 


I hereby certify that service of the foregoing Order was 
made upon plaintiff by mailing a copy thereof to his at¬ 
torney, Daniel H. Polfitt, Esquire, 1631 K Street, N. W., 
Washington, D. C. this 3rd day of June, 1955. 

Joseph M. F. Ryan, Jr., 
Assistant United States Attorney. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 4811-53 
James Kutcher, Plaintiff 
vs. 

Harv'ey Higley, et al., Defendants 
Notice of Appeal 

Filed. July 1, 1955. Harry M. Hull, Clerk. 

Notice is hereby given this 1st day of July, 1955, that 
plaintiff James Kutcher hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 10th day of June, 
1955 in favor of defendants against said plaintiff. 

Daniel H. Pollitt, 

James Kutcher, 

Attorneys for Plaintiff. 

Please serve a copy of this Notice of Appeal upon Joseph 
M. F. Ryan, Jr., Assistant United States Attorney, Attor¬ 
ney for defendants. 

Exhibit No. 7 

HEARING BEFORE THE VETERANS ADMINISTRA¬ 
TION LOYALTY BOARD OF APPEALS, IN THE 
CASE OF JAMES KUTCHER, VETERANS ADMINIS¬ 
TRATION EMPLOYEE, NEWARK, NEW JERSEY. 

Hearing held in Room 1007, Central Office of the Veter¬ 
ans Administration, Washington, D. C., Monday, March 9, 
1953, 10:05 A. M. 

Present: Members of the Board: Mr. George H. Lynch, 
Chairman; Mr. B. Y. Martin, Member; Mr. A. S. Mason, 
Member; Mr. Frank Bentley, Executive Secretary. 

Also present: Appellant, Mr. James Kutcher; Counsel, 
Mr. Joseph L. Rauh, Jr.; Representative, Mr. George 
Novack, Executive Secretary, Kutcher Civil Rights Com¬ 
mittee. 

(Hearing Convened at 10:05 A. M.) 

Mr. Lynch: Mr. Kutcher, this is a hearing directed by 
the Administrator of Veterans Affairs on your appeal from 
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the decision of the Veterans Administration Loyaltv Board 
in loyalty proceedings. You have counsel representing you 
here today? 

^Ir. Kutcher: Y"es sir. 

Mr. Lynch: Will you give his name and address to the 
stenographer please? 

Mr. Rauh: Joseph L. Rauh, Jr., 1631 “K” Street, Wash¬ 
ington, D. C. 

Mr. Lynch: Are you intending to have any witnesses, 
Mr. Rauh? 

?^Ir. Rauh: Xo sir. We have some affidavits and 1 have 
some parliamentary matters, but we do not intend to have 
any witnesses other than Mr. Kutcher. 

Mr. Lvnch: Mr. Kutcher will testify this morning, I take 
it? 

^Ir. Rauh: I take it too, but I have some parliamentary 
matters I would like to have straightened out before that. 

Mr. Lynch: Gentlemen, we proceed in this hearing in¬ 
formally. 

We will not be bound by any technical rules, although, 
of course, we must have reasonable regard of the rules of 
evidence. 

As you gentlemen are well aware, the appeal of Mr. 
Kutcher was at one time under the consideration of the 
Administrator. Following a directive of the Loyalty Re¬ 
view Board, the Administrator found Mr. Kutcher’s dis¬ 
missal mandatory and so ordered it in view of i\Ir. Kut¬ 
cher's admitted membership in the Socialist Workers 
Party, an organization on the Attorney General’s list, x)ur- 
suant to Executive Order 9835 as one seeking to alter the 
form of government of the T.’nited States by unconstitu¬ 
tional means. The Administrator now takes the appeal 
pur.suant to the mandate upon judgment of the U. S. Dis¬ 
trict Court for disposition, in keeping with the decision 
of the U. S. Court of Appeals for the District of Columbia. 

In keeping with the order of the court, the Administra¬ 
tor’s order dismissing Mr. Kutcher from the service of 
the Veterans Administration has been vacated, and he now 
stands as an employee in suspension status pending the 
determination of this appeal. The Administrator takes the 
case for, and here I use the words of the Court, “consid¬ 
eration and determination by the Administrator of the 
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ultimate issue as to whether on all the evidence reasonable 
grounds exist for belief that Kutcher is disloyal to the 
Government of the United States, and for such other action 
by the Administrator as may be consistent with his deci¬ 
sion made upon that issue”. 

As I said to you a moment ago, Mr. Rauh, we proceed 
here informally. Do you have any motions to make before 
we get on wdth the hearing? 

Mr. Rauh: Well, they are a part of the hearing, Mr. 
Chairman, I do have. 

The first matter I would like to take up is a matter with 
which we have communicated already with the Administra¬ 
tor but which I would like this record to show. In order 
to make that possible, I move that Mr. Kutcher be rein¬ 
stated and that the proceeding begin before tlie initial 
Loyalty Board, as would be the case of an employee in¬ 
volved in new loyalty proceedings. The basis for that 
motion is as follows: The Court of Appeals left to the Ad¬ 
ministrator to decide how he should go about determining 
Mr. Kutcher’s loyalty. It is our theory and our belief 
that this Board cannot do that unless there is another hear¬ 
ing at the regional level. I could in this connection make 
a very technical argument, which I shall make, although I 
think the non-technical side of this is better. 

The suspension order by the terms of Technical Bul¬ 
letin 5-85, Paragraph 10, terminated \vhen the Administra¬ 
tor entered his dismissal order of April 29, 1949. There is, 
therefore, nothing in existence which constitutes a sus¬ 
pension order under the rules and regulations of this 
agency. I feel that there are more substantial rather than 
technical reasons for our request. In the first place, while 
the Branch Loyalty Board stated that it was suspending 
Kutcher and finding him disloyal on the basis of all the 
evidence, it is apparent that this is not what happened at 
all. Anybody reading the charges recognizes that the 
charges were based on the issue that Mr. Kutcher could 
be discharged solely because of his membership. 

In the second place, the Management Representative at 
that hearing said that in so many words. He said, ^[r. 
Kutcher admits he is a member of the Socialist Workers 
Party. We rest our case. 
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Xow, it seems to me that in order to have a proper, fair 
and appropriate hearing in this case we have got to go 
back to the Regional Board and find out what the facts 
are. After all, 4Vi* years have elapsed since that hearing 
was held. There is no reason to assume that the facts 
today are the same as the facts were 4Yj years ago. As 
a matter of fact too, there are some things that it might be 
possible to present if we could go back to the locality where 
iNIr. Kutcher worked and where he lives. I will say this, 
as you recognize it is hard to get witnesses to come forward 
today, they are a little bit worried about their own posi¬ 
tions, but it is impossible to get witnesses to come all the 
way down here. Mr. Kutcher, of course, has no funds to 
pay their way, and in addition they inevitably can find 
an excuse for avoiding this kind of situation of having 
to testify, I do not blame people for not wanting to do that, 
but it could only be a fair hearing if we went back to the 
locality. 

Xow, your own rules for whether a person should be 
suspended or not are very relevant to this case. 

Mr. Lynch: Are you still speaking now with respect to 
your motion? 

^fr. Rauh: Yes, I am, sir. I will try to close it up. 

Mr. Lynch: I did not mean to close you up. 

Mr. Rauh: The rule on the suspension is whether “cir¬ 
cumstances are such that the employee’s retention in an 
active duty status might result in damage to Government 
property, would be otherwise detrimental to the interest 
of the Government, or would be otherwise injurious to the 
employee, his fellow workers, or the general public”. 

Mr. Lynch: What number are you quoting? 

Mr. Rauh: Paragraph 10 of TB 5-85. Xow, taking the 
considerations up one by one, the first is whether active duty 
status might result in damage to Government property. 
Mr. Kutcher’s ratings have been Excellent. His action and 
his demeanor has been that of a quiet retiring employee. 
There is no possible damage to Government property. 

The next consideration is that his retention would be oth¬ 
erwise detrimental to the interest of the Government. I 
presume that could be or that means in a security or morale 
sense. There is no suggestion that there is any security 
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problem, as it is in the issue in the record that the jobs are 
completely non-sensitive. 

The next is that his retention would be injurious to the 
employee. That .aoes without saying, that it would not be 
that. The next, that his retention would be injurious to his 
fellow workers, or the general public. I think the answer 
to that is that he has never mentioned his economic and 
social and political philosophy inside the doors of the Vet¬ 
erans Administration other than hearings of this character. 

Mr. Lynch: Mr. Rauh, may I interrupt? 

Mr. Rauh: Certainly. 

Mr. Lynch: I believe that the Technical Bulletin that you 
are reading from was rescinded and there was another 
Technical Bulletin in its place, approved on April 28, 1952. 
I have just called for the later one and at the moment I do 
not know how they may differ. 

Mr. Rauh: Xaturally I was proceeding on the basis of the 
rules in effect at the time Mr. Kutcher was suspended, but 
it may be they differ somewhat. We can take a look at them 
when they come in. I would be glad to see whether this 
Paragraph 10 still is in effect. I know some of the things 
would obviously have to be changed as to standards of 
lovaltv ])ecause that was changed bv an Executive Order. I 
do not know of anything that has happened that would cause 
this paragraph to change. 

To go on, I do not believe, therefore, there could be any 
question of fellow workers involved. I would think it would 
be improved, knowing that a man could get a fair break in 
this type of situation. 

Xow, for all these reasons we feel that the proper proce¬ 
dure is the reinstatement of Mr. Kutcher and beginning of 
the proceeding given, if you decide that there is derogatory 
information on which you want to have such a proceeding, 
but that it is not proper to take a stale record, 4^/2 years old, 
and hold a hearing away from the place of employment and 
the place of residence, and then say to us that this meets the 
requirements either of the Executive Order or of fair treat¬ 
ment of the employee. So I move, therefore, Mr. Chairman, 
Mr. Kutcher be reinstataed without prejudice, a new hearing 
in the vicinity of Mr. Kutcher’s residence and place of em- 
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ployiiieiit and such other proceedinj^s as the Administra¬ 
tor may deem appropriate. 

Mr. Lynch: You make that in the form of a motion? 

Mr. Rauh: Yes, I do, sir. 

^fr. Lynch: The motion is denied. I would just like to say 
a woi’d in relation to that, if you please. The U.S. Court of 
Ai)peals in directing its action in this case specifically 
])ointed out that the remanding of the case to the Adminis¬ 
trator of Veterans Affairs would be without prejudice to 
Mr. Kutcher’s present suspension. Matters with respect 
to the advisability of the suspension could well have been 
the subject of consideration prior to this time. Xow, I also 
wish to i)oint out to you that the Regional Board did not 
dispose of this case entirely on the proposition alone that 
^Ir. Kutcher was a member of the Socialist Workers Party, 
but rather they considered the case on the merits. Further, 
if the facts are different now than they were when this case 
was fii-st considered by the Veterans Administration Loyalty 
Board, you are at liberty at this hearing to tell us what the 
present facts are. We proceed informally and these hear¬ 
ings and loyalty cases differ, of course, from ordinary ap¬ 
pellate procedure pertaining to the courts. We do not con¬ 
sider the case alone on the present record, but we under¬ 
take to inquire into the question of the loyalty of the appel¬ 
lant from all means available to us, and we are willing and 
ready to hear any further evidence you have on the ques¬ 
tion. What the U.S. Court of Appeals determined was the 
issue for the Administrator to consider in this case. 

Xow, I do not want it to be said that this case was dis¬ 
posed of, however, it may be disposed of, by reason of the 
fact that Mr. Kutcher was not permitted to have his wit¬ 
nesses in view of the fact they could not come to Washing¬ 
ton. If you h.ave witnesses you wish to testify in this case 
and will advise us with respect to the nature of their testi¬ 
mony, I am inclined to the view that this Board will provide 
the opportunity for the testimony of those witnesses at the 
])lace of Mr. Kutcher’s residence. I feel I can assure you 
that we would hear those witnesses, possibly not by the 
whole Board but by a representative, one member of the 
Board at least, going to the place of their residence to make 
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it convenient to vou to see to it that the evidence thev have 
to offer is before this Board before we decide this case. 

Mr. Rauh: Thank you. I will let you know about it, al- 
thouiih I would like the record to show I do not consider an 
individual being there the equivalent of having the whole 
Board. 

Xow, the two points you made I cannot let go without 
clarifving the record. One was vour statement that the 
Branch Lovaltv Board considered the case on the merits. 
Xow, if you mean that their former finding recites the lan¬ 
guage of the Executive Order and says they were acting on 
all the evidence that is one thing, but if you mean you know 
something that the Board did and you are implying that 
you know something about their action in the form of a 
written document other than these former findings, I think 
the record should show that. 

Mr. Lynch: I do not have anything of that kind to base 
that statement on. I have based it on the record before me, 
particularly the hearing with the various questions asked 
of Mr. Kutcher respecting his political beliefs and the po¬ 
tentialities in relation to him. 

Mr. Rauh: We have evervthing about that that vou do? 

Mr. Lynch: That is correct. There is not anything other 
than that I base that on. 

Mr. Rauh: Secondly, you also indicated that the suspen¬ 
sion question should have been raised prior to this time. I 
did not understand when I could conceivably have raised 
that since I wrote that letter to the Administrator about 
two days after the mandate came down through the District 
Court. I do not know that I am guilty of laches. 

Mr. Lynch: Well, I believe your letter to me was a mat¬ 
ter of 2 or 3 weeks ago, wasn’t it? 

Mr. Rauh: The mandate of the court is dated January 
30, 1953. On January 31, 1953 I addressed a letter to the 
Administrator requesting that Mr. Kutcher be reinstated 
and a new proceeding, if any, be commenced. I do not 
know I could have mandated much faster than that, sir. 

Mr. Lynch: Well, the denial of the motion is not depend¬ 
ent at all upon any laches on your part. 

Mr. Rauh: Thank you for your time on that point. Our 
next point is the question of charges at this hearing. I 
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mentioned that to you over the telephone so that you could 
consider our problem on this point. The charges as they 
stand, or shall I say as they stood, are as follows: (a) Evi¬ 
dence of record of membership in the Newark Branch, So¬ 
cialist Workers Party, (b) Evidence of record of your em¬ 
ployment in the Newark Branch headquarters, Socialist 
Workers Party, (c) Evidence of record of financial pledge 
to'the Militant Fund Drive, (d) Evidence of record of 
your association and activity with persons, associations, 
movements and groups designated by the Attorney General 
as subversive in nature. At the previous hearing there 
was no question asked or evidence or information adduced 
with respect to (d) other than a question in like verba 
with (d), to which Mr. Kutcher answered yes, meaning 
other members of the Socialist Workers Party. 

Now, it seems to me perfectly clear that this was framed 
on tl'.e idea that membership alone could constitute dis¬ 
loyalty, and we now move for charges which would state 
what in addition to membership the Veterans Administra¬ 
tion considers ^fr. Kutcher has thought, said or done which 
he can respond to and thereby show his loyalty. As the 
charges from the previous hearing now stand, they come 
down to the simple proposition he was a member and that 
is all. If there is something else, something more specific, 
we believe that it be so stated in the charges. If vou will 
examine these, you will see that (a) is the charge of mem¬ 
bership, (])) and (c) are charges that he did what a mem¬ 
ber would do. and (d) is the charge of association, so as 
to make possible a defense. I move, therefore, that we be 
gfiven at this time orally or in writing an indication what 
the charges are above and beyond membershi)'). 

^fr. Lynch: IVir. Ranh, the charges well could have been 
drnfted more explicitly, there is no doubt about that. You 
will appreciate, of course, that these loyalty proceedings 
are administrative proceedings and are informal, and we 
proceed under them in that regard. I believe it is explicit 
in the notice to ^fr. Kutcher that these charges were charg¬ 
ing him with reasonable grounds for the belief that he was 
disloyal in effect. You will note that he is advised in con¬ 
formance with Executive Order 9S.3.0, and, of course, that 
is the Executive Order relativ’e to loyalty matters in the 
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Government. I will tell you as far as I can orally here 
wherein we find in these charges the allegations upon which 
these proceedings are based. 

Pursuant to an Executive Order of the President, the 
Attorney General found and so advised that the Socialist 
Workers Party was an organization which sought to change 
the form of this government bv other than constitutional 
means. Mr. Kutcher has admitted membership in that 
Party and admitted present membership as of the time 
of the hearing before below. The Administration in mak- 
ing these charges against Mr. Kutcher did so under Ex¬ 
ecutive Order of the President, on the basis that Mr. Kut¬ 
cher’s membership, action and activities in that organiza¬ 
tion warranted inquiry and determination of charges re¬ 
specting Mr. Kutcher's loyalty. The Regional Loyalty 
Board undertook to determine on tlie merits if there were 
reasonable grounds to believe that Mr. Kutcher was dis¬ 
loyal. That is a fair statement, isn’t it, Mr. Rauh? 

Mr. Rauh: That is subject to the same point we made 
before, that is, your opinion as distinguished from ours. 
That is a perfectly fair statement. 

Mr. Lynch: We conclude, that the Board below considered 
the grounds for the belief that Mr. Kutcher was disloyal. 
Not only do we conclude that on the basis of what the Board 
below literally said in its decision, but also from what was 
said by all parties concerned in the extensive hearing, 
which hearing, of course, should be read in connection 
with any point raised, to the effect that the Regional Board 
did not consider anything other than Mr. Kutcher’s mem¬ 
bership in and activity in the Socialist Workers Party. 

Mr. Rauh, the charges against Mr. Kutcher in substance 
are to the effect that there are reasonable grounds for the 
belief that he is disloyal, and the charges find their basis 
in the fact, at least to a large extent, that one who is a 
member of the Socialist Workers Party and one who has 
association and activity with persons, associations or groups 
designated bv the Attornev General as subversive in na- 
ture, may be a person who is disloyal to the Government, 
and the ehai’ges as drawn, considered in the light of the 
Executive Order under which thev were drawn, are suf- 
ficient in substance in the judgment of this Board to war- 


rant the allegation, which I say is explicit in the charges 
themselves that there is reason to believe that Mr. Kutcher 
mav be disloval to the Government of the United States. 
Accordingly, Mr. Ranh, your motion is denied. 

Mr. Rauh: Mr. Chairman, I know it is not good procedure 
to argue after you have lost, but I have to try and clarify 
what I am to do here. Therefore, I will not put it in pro¬ 
cedure of rearguing your motion but I accept your motion 
and I would like to ask a couple of questions. 

Mr. Martin: You accept his decision? 

Mr. Rauh: Yes, I accept the Board’s decision as I would 
accept the decision of any other body. I am not going to 
filibuster the Board’s decision is what I meant to say. 

Is it fair to say that the decision is that membership in 
the Socialist Workers Party, plus the normal incidences 
of membership, such as working in the branch headquarters, 
making a pledge to the paper and associating with mem¬ 
bers is in essence the charge against Mr. Kutcher? I think 
that is a fair question. Mr. Chairman. 

Mr. Lynch: The answer to that question is no, Mr. Rauh. 
The essence of the charge is that there are reasonable 
grounds for the belief that he is disloyal. The matters to 
which you refer are wholly sufficient for these proceedings 
to inquire into Mr. Kutcher’s loyalty, and the matters to 
which you refer properly we believe serve as the basis for 
these charges, but the matters to which you refer alone 
have no conclusive element of dislovaltv so involved and, 
of course, would not serve as the onlv basis for dislovaltv. 
You have to realize in connection with the question of 
lovaltv that the lovaltv of Mr. Kutcher is the essence of 

* « ft ft 

our consideration, and has been the essence of the con¬ 
sideration by the Board below and by this Board at the 
present time under the direction of the Administrator fol¬ 
lowing the decision of the U. S. Court of Appeals. 

Mr. Martin: I think it is important from the standpoint 
of the question, when you referred to the essence of the 
charge you made that singular. Are you referring to one 
charge or over-all essence of the charges? 

Mr. Rauh: In order to clarify what I mean- 

Mr. Lynch: (Interposing) I assumed you were referring 
to all, (a), (b), (c) and (d). 
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Mr. Kauh: I will refer now solely to (d) and see if we can 
clarify (d), which to my mind is the most difficult to under¬ 
stand, and ask whether (d) refers to association and ac¬ 
tivity with other members of the Socialist Workers Party? 

Mr, Lynch: The answer is, Mr. Rauh, that the association 
and activity referred to in that Sub-paragraph (d) refer 
to associations and activity within the Socialist W'orkers 
Party. 

Mr. Rauh: Thank you. 

Mr. Lynch: And in relation to that particular question, 
of course, I would point out that the Socialist Workers 
Party is one of the five parties designated by the Attor¬ 
ney General as those that would change our form of gov¬ 
ernment by other than constitutional means. 

Mr. Rauh: I understand that. I was trying to clarify 
(d), and I think we understand (d) as referring to associa¬ 
tions and activity. Thank vou. 

» w 

Mr. Lynch: Mr. Rauh, we would like to get the identity 
of Mr. Novaek, who is here with you. 

Mr. Rauh: Mr. Novaek is Executive Secretary of the 
Kutcher Civil Rights Committee, a group of citizens who 
felt that Mr. Kutcher’s case warranted public notice and 
public support, and who have helped to make possible for 
him to handle his appeals through the Administration here 
and in the courts. Although I am not a member of that 
Committee, I too share their felings about it and I am serv¬ 
ing in this case without compensation because I share their 
feelings on the case. 

Going back, I do not want to be in the position of some¬ 
one who is cajoling on words, and yet you can see that this 
case means a lot to a number of people, and I would like 
to state in one remark I hope you will not feel I am being 
rude, I certainly have no such feeling, but as I read these 
charges, plus the interpretation which you have just given 
us of (d), the essence of the charge is disloyalty. The 
basic facts and information which led the Veterans Ad¬ 
ministration to go into the question of loyalty, that is the 
charges are membership, employment, a pledge and as¬ 
sociation and activity within the party, is that correct? 

Mr. Lynch: As I stated to you before, we cannot separate 
Paragraph 1 of the notice of proposed removal action sent 











to Mr. Kutcher on August 13, 1948. We cannot separate 
Paragraph 1. We have got to read (a), (b), (c) and (d) 
in connection with and in relation to the first pargaraph, 
which states in conformance with Executive Order 9835 
and also in conformance with the statutes, which the charge 
further refers to in that paragraph, the charge is in sub¬ 
stance a question of loyalty. The (a), (b), (c) and (d) 
are in a sense factors in relation to the charge of disloyalty. 

Mr. Rauh: I think what is really troubling me, Mr. Chair¬ 
man, and I suddenly realize what is troubling me, is the 
word ‘‘activity’’ in (d) that is causing the confusion in my 
mind, and I think I have not been clear with the Board 
because I did not realize that was the word that was caus¬ 
ing the confusion. I cannot understand the word “ac¬ 
tivity” in (d) means other than the activities referred to 
in (a), (b) and (c), and that is what I think is causing me 
to think we are not getting a fair notice of what we are 
to answer. I cannot see what I am to answer on Mr. 
Kutcher's behalf about activities in the party other than 
the (a), (b) and (c), and if tliere is somotliing, some ac¬ 
tivity he is alleged to have taken inside of the party other 
than (a), (b) and (c) I think we are entitled to know. 

iNfr. Lynch: I say to you, I do not think there is any evi¬ 
dence in the hands of the Government respecting Mr. 

Kutcher’s activitv in the Socialist Workers Partv that 
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has not been known to you people. 

Mr. Rauh, I perhaps should say to you that we have 
some questions we desire to ask of ^^r. Kutcher, T have 
quite a few questions myself, and perhaps the other Mem¬ 
bers of the Board do too, and possibly in the development 
of the Government’s case in relation to our consideration 
on what we have before us you will find therein perhaps 
better than you do now the basis of disloyalty in substance 
in the charges. 

^fr. Rauh: Under the Executive Order, however, and 
under Section 14 of the Veterans Preference Act it is my 
understanding that we were entitled to know such things 
as the activity which is claimed to be evidence of disloyalty 
prior to the opening of the hearing, not during the course 
of the hearing. 

Mr. Lynch: If the word “activity” is important to you, 
I can say the activity as referred to in that Paragraph (d) 
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merely refers to the activity of Mr. Kutcher in the So¬ 
cialist "Workers Party, but, I may remind you, because 
it is activity only in the Socialist Workers Party does not 
mean at all that, therefore, such activity would have to 
have been disregarded in making a specification under the 
general substance of the charge of reasonable grounds for 
the belief of disloyalty. We are not relying alone in our 
determination in this case on either Mr. Kutcher’s mem¬ 
bership in the Party or his activity in the Party, but the 
activity referred to in Paragraph (d) does mean activity 
within the Socialist Workers Party. Do I help you any 
there ? 

Mr. Ranh: I must say that you have injected something 
v.’hich troubles me deeply by suggesting that there was 
something in this case other than Mr. Kutcher's activity 
in tlie Socialist Workers Party. I am not even sure that I 
properly caught the meaning of your statement. I was 
under the impression, sir, that the statement indicated 
there was something in this case other than Mr. Kutcher’s 
aotivitv in the Socialist Workers Partv. 

Mr. Lynch: When we address a man to the effect that we 
have evidence we believe derogatory of his loyalty, charg¬ 
ing him on the basis thereof and give him certain specifi¬ 
cations, as we have done in this case, that does not mean Mr. 
Rauli that, therefore, the Government is bound exclusively 
to the specifications we could give in the charges. We in¬ 
quire into the man\s lovaltv or dislovaltv and trv to find it 
out honestly from all the evidence we have, and if in refer¬ 
ring to tliose specifications the person who was charged 
with respect to disloyalty states certain things which we 
may believe are in further derogation of his loyalty, we 
may consider what he said, and it is those things to which 
I refer that we will make reference as we discuss this mat¬ 
ter further with Mr. Kutcher. 

Mr. Ranh: I will not belabor the point further. 

Do you want to re-swear Mr. Kutcher? 

^Fr. Lvnch: If he is going to testifv. 

Mr. Ranh; He is going to testifv for vou and for us. 

^[r. Lvnch: ^Mr. Kutcher, will vou raise vour right hand 
please? Do you solemnly swear that the testimony you are 
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about to give here will be the truth, the whole truth, and 
nothing but the truth, so help you God? 

Mr. Kutcher: I do. 

Mr. Lynch: I remind you, Mr. Kutcher, before you testify 
of your constitutional right to refuse to answer any ques¬ 
tions that may tend to incriminate you. 

All right, Mr. Rauh. 

Mr. Rauh: Mr. Kutcher, in the entire Kutcher proceed¬ 
ings which you have been fighting for 4^/4 years, have you 
ever refused to answer any questions at any time in ques¬ 
tion on the ground it might incriminate you? 

Mr. Kutcher: No sir. 

Mr. Lynch: Do I understand it is your desire to question 
Mr. Kutcher first or would you prefer that we go over the 
matters we have to ask Mr. Kutcher about? 

Mr. Rauh: I have no feeling about that, Mr. Chairman. 

Mr. Lvnch: Will vou go ahead then with vour examina- 
tion. 

Mr. Rauh: Mr. Kutcher, who is Carl Holderman? 

Mr. Kutcher: He is President of the New Jersev State 
CIO Council. 

Mr. Rauh: To the best of your knowledge, is that his sig¬ 
nature (on affidavit)? 

Mr. Kutcher: Yes sir. 

Mr. Rauh: Did you or did one of your associates obtain 
this affidavit from Mr. Holderman? 

Mr. Kutcher: I was not there when he made out the 
affidavit. 

Mr. Rauh: Do you know who asked him for it? 

Mr. Kutcher: One of these local members of the Com¬ 
mittee. 

Mr. Rauh: Of the Civil Rights Committee? 

Mr. Kutcher: Yes sir. 

Mr. Rauh: I would like to read this affidavit of Carl Hold¬ 
erman, President, New Jersey State CIO Council, dated 
March 6, 1953: 

“As an infantryman in World War II, James 
Kutcher lost both his legs in the battle of San Pietro, 
Italy. Upon his return to Newark after the w’ar, he 
obtained a clerical job with the Veterans’ Administra- 
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tion, but was discharged from this minor post in 1948 
because of his membership in the Socialist Workers’ 
Party, although no fault was found with his work or 
behavior, 

I have personally been acquainted with Mr. James 
Kutcher since 1948 and to the best of my knowledge 
Mr. Kutcher has never advocated to me the overthrow 
of the United States government nor has he ever shown 
in my presence any overt act of disloyalty to this 
country. 

On the contrary, by his wartime service to this coun¬ 
try, he has demonstrated his support of our democracy. 
Many patriots have shouted their loyalty to the Consti¬ 
tution, but few, like James Kutcher, have sacrificed 
their leci’s to defend it. 

I, as the President of the New Jersey State CIO 
Council, was one of the first to come to the support of 
James Kutcher when the details of his case were made 
public. While I do not subscribe to the political views 
of either the Socialist Workers Party, or Mr. Kutcher, 
I find it difficult to believe that these views constitute 
any threat to the United States or our democratic way 
of life, when in no country of the world has the Social¬ 
ist Workers Party any appreciable influence.” 

(Affidavit of Mr. Carl Holderman dated March 6, 1953, 
submitted for the record.) 

Mr. Rauh: "Wlio is Joel R. Jacobson? 

Mr. Kutcher: He is a member of the CIO. He is also Ex¬ 
ecutive Secretary of the Mayor’s Commission on Human 
Relations in Newark, New Jersey, 

Mr. Lvnch: Mr. Rauh, before vou read that affidavit in 
evidence, is that of the same tenor as the other? 

]\[r. Rauh: I had the same thought in mind and I was only 
going to read parts that varied in tenor. I have no inten¬ 
tion of reading identical things. 

^Ir. Lynch: I do not mind about the repetition. I was 
just wanting to know what was in there before I admitted it 
in evidence. 
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Mr. Rauh: I see. Yes, it is of the same general tenor, yes 
sir. 

Mr. Lynch: That is all right, go ahead. 

Mr. Rauh: “Mr. James Kutcher was dismissed from 
his job as a clerk in the Newark office of the Veterans’ Ad¬ 
ministration not because of incompetency, insubordination, 
misconduct, or any other reason which may have affected 
his worth as a minor clerk, but solely because of his mem¬ 
bership in the Socialist Workers’ Party, an organization 
labeled subversive by the Attorney General’s office. 

The Socialist Workers’ Party has denied that it is sub¬ 
versive and has asked for a hearing where it could be af¬ 
forded an opportunity to hear the specific charges against it 
and to offer evidence in its own defense. It is a matter of 
public record that no such hearing has been held. 

If there is sufficient evidence to sustain a charge of sub¬ 
version against this organization, it is difficult to under¬ 
stand why the Attorney General’s office has not done it. To 
do less creates the impression that this specific ruling of 
subversion was certainly an arbitrary action. 

Unlike the professional patriots who merely shout their 
loyalty, Mr. Kutcher has demonstrated, in rather tangible 
form, his support of our country by his participation in the 
battle of San Pietro, Italy, where he lost both of his legs in 
combat against an enemy. 

While I do not subscribe to the political views of either 
Mr. Kutcher, or the Socialist Workers’ Party, I cannot 
agree that these views constitute any threat to the United 
State Government, or to our democratic way of life. 

This impression is further borne out by the fact that mem¬ 
bers of the Socialist Workers’ Party are bitter opponents 
of the present regime in power in the Soviet Union, and 
cannot be considered the agents of any foreign power, hos¬ 
tile or friendly. 

I have known Mr. Kutcher during the several years he has 
been fighting for reinstatement in his clerk’s job at the V.A. 
To the best of my knowledge, he has never advocated the 
overthrow of the United States Government by force and 
violence, nor has he ever committed any overt act of trea¬ 
son or disloyalty to this country.” 
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(Affidavit of Mr. Joel R. Jacobson submitted for the 
record.) 

Mr. Rauh: ]\Ir. Kutclier, who is Dr. Ben Markowitz ? 

^Ir. Kutcher: He's a friend of mine. He’s a chiropodist 
in the city of Newark. He has treated me for a number of 
ailments in years before the war. I have known him for a 
long time. 

[Off the record.] 

Mr. Rauh: I would like to read, Mr. Chairman the affi¬ 
davit of Mr. Markowitz. 

Mr. Kutcher, are you a close friend of Mr. ^larkowitz? 

Mr. Kutcher: Fairly close. I drop in his office often and 
we just sit and talk. 

Mr. Rauh: Has he ever been mixed up in any radical 
activities ? 

Mr. Kutcher: No. He’s a member of the chiropodist or¬ 
ganization, as far as I know. He is also a member of the 
American Veterans Committee. 

Mr. Rauh: I would like to read this one and I will simply 
ask questions about the others and submit them. 

“I first met James Kutcher more than 15 vears ago in 
my capacity as a chiropodist when I treated his feet for an 
ailment. He struck me as a modest and likeable voung man 
at that time, but I did not get to know him well until after 
we both had returned from Army service when we both be¬ 
longed to the same chapter of the American Veterans Com¬ 
mittee. I distinctly remember his saying to me when we 
met at a meeting, ‘Well, Doc, it looks as though you’ve lost 
me as a patient.’ This was true, but in place of a patient 
I found a friend, one of the finest people I hav’e ever known. 

When James Kutcher was fired from his job in 1948, all 
of us who belonged to the American Veterans Committee 
were shocked and alarmed, and wasted no time in letting 
this be known to the public. Our chapter passed a resolu¬ 
tion urging his reinstatement; so did the national conven¬ 
tion of the American Veterans Committee that year; and 
so, I have been informed, did hundreds and hundreds of 
other veterans, labor, civic and religious groups all over 
the country. 
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When his first hearina: before a lovaltv board was held in 
Philadelphia, a character witness appearing for James 
Kutcher was the chaplain of the Newark Area Council of 
the A VC, a Congregational minister named the Rev. John 
L. Daniel. He fully expressed my sentiments when he told 
a press conference in Newark that James Kutcher was ‘the 
best liked man in Newark Chapter 1, a loyal member of the 
AVC.' He also said, ‘I have never in my life met a person 
who was more of an idealist than Jimmy.’ 

After all the suffering this man went through in the armed 
forces and hospitals, I think it was scandalous that he was 
fired from his unimportant job with the Veterans Admin¬ 
istration, especially when his work v/as graded excellent, 
nobody accused him of propagandizing his views on his job 
and nobody claimed that he would give anyone any govern¬ 
ment secrets, even if he had them, which he didn’t. I think 
this disgrace can and should be blotted out by restoring 
James Kutcher to his job, thus clearing his good name and 
all unwarranted stigma and enabling him to become what 
he was before his discharge—a useful member of the com¬ 
munity, whose loyalty no one should question.” 

Mr. Rauh: Mr. Kutcher, who is George Pfaus? 

Mr. Lynch: Now, as I understand it, Mr. Rauh, that is 
the only one you will read in the record now. Those charac¬ 
ter witnesses I do not want in this present record of the 
hearing. They will be admitted as evidence and we will 
consider them as evidence of course, but I do not want this 
hearing transcript loaded up with character witnesses’ 
testimony. So I trust it will be satisfactory to you if we 
conclude in this present record with the one you just read 
and let the others come in as evidence as exhibits. 

Mr. Rauh: That is satisfactory. 

Vlio is George Pfaus, Mr. Kutcher? 

Mr. Kutcher: He is the local head of the Americans for 
Democratic Action in New Jersey. 

Mr. Rauh: And that is the organization which excludes 
communists and socialists from membership? 

Mr. Kutcher: Yes sir. 

Mr. Rauh: I offer the affidavit of George Pfaus attesting 
to Mr. Kutcher’s loyalty to the United States of America. 

Mr. Lynch: That vdll be admitted. 


A' 
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(Affidavit of Dr. Ben Markowitz dated March 4, 1953, 
and afiSdavit of Mr. George S. Pfaus dated March 4, 1953 
submitted for the record.) 

Mr. Rauh; Who is Marcio Lefkowitz? 

Mr. Kutcher: That's a neighbor of mine, a girl, who lives 
in the same group of apartments as I do. 

Mr. Rauh: I offer, Mr. Chairman, as Exhibit 2, the af¬ 
fidavit of Marcio Lefkowitz, likewise attesting to the loyalty 
of Mr. Kutcher to the Government of the United States. 

!Mr. Lynch: That also will be admitted. 

Mr. Rauh: Who is Charles A. Allen? 

Mr. Kutcher: He was formerly President of the Newark 
Teachers Union, American Federation of Labor. 

Mr. Rauh: I offer as our Exhibit 3 the affidavit of Mr. 
Allen, and I honestly cannot state that this is a reference 
to loyalty because it is not written in that fashion. I leave 
it to vou, Mr. Chairman. It might be better to read it than 
if I paraphrase it as I do not believe it would be accurate. 

IMr. Lvnch: You mav read this one in the record, as it is 
very brief. 

Mr. Rauh: Affidavit of Charles A. Allen: 

‘Mames Kutcher, to the best of my knowledge, has 
done nothing which, in my opinion, endangers our 
country. Whatever his opinions, his acts as a soldier 
and as a citizen to me warrant no such persecution as 
the lost of his job and economic security.” 

(Affidavit of Marcio Lefkowitz dated March 5, 1953 and 
affidavit of Charles A. Allen dated March 4, 1953 submitted 
for the record.) 

Mr. Rauh: What is the Peoples World, Mr. Kutcher? 

Mr. Kutcher: That is the West Coast newspaper of the 
Communist Party, which is published in the city of Seattle 
and also in the city of San Francisco. 

Mr. Rauh: Would it be accurate to describe it as the West 
Coast Daily Worker? 

Mr. Kutcher: Yes sir. 

Mr. Rauh; This is an editorial from that newspaper? 
(Exhibits photostat) 

Mr. Kutcher: Yes sir. 
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Mr. Rauh: I would like to offer it in evidence as our Ex¬ 
hibit 3, and I will tie it up at a later time when I make my 
summary. 

Mr. Lynch: What is the purpose of it, Mr. Kauh? 

Mr. Rauh: The purpose of it is to show the position of 
the Communist Party in regard to Mr. Kutcher, which is 
relevant to the basic purpose of the loyalty program. In 
my judgment the basic act of the loyalty program was and 
its motivating force was the threat of Russia to our na¬ 
tional security. Those who speak with authority for the 
Russian proposition in this country are urging this Board 
to get rid of Mr. Kutcher. I had felt that I would in com¬ 
ing- to make my argument want to refer to this proposition 
of the Communist Party. It is well-heeled in derision, but 
I can assure you it is well known the Communist Party 
is chortling over the Kutcher case, but we have other things 
such as accumulative evidence. That, however, is the best 
evidence and I wanted it included in the record. 

]\Ir, Lynch: The panel here, Mr. Rauh, of course, is 
cognizant of the difference between the Communist Party 
as such and the Socialist Workers Partv. I assume vou 
liad reference to that situation. The editorial will be ad¬ 
mitted. 

Mr. Rauh: I would like to borrow it back for purposes of 
my argument. 

■Mr. Chairman, over the telephone we discussed the ques¬ 
tion of the personnel record of Mr. Kutcher and being able 
to include in this record some indication as to the satisfac¬ 
tory nature of l)is services. At that time I think you sug¬ 
gested we might be shown the personnel record with the 
deleted security matter. 

Mr. Lynch: I believe we have the personnel record here. 
If we do not we can get it very quickly. Let me ask you, 
IMr. Rauh, if there is anything specific that you want from 
that record? 

Mr. Rauh: All I want, sir, is proof it was a good public 
service, and I presume that the record is the best evidence 
of that. It includes, I take it, simply, I mean efficiency 
ratings. 

Mr. Lynch: I believe his efficiency ratings are already 
in the record. As I recall, the first efficiency rating was 
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Excellent and the next one was Very Good. Is that cor¬ 
rect, Mr. Kutcher? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: That is my recollection from the record. We 
will be very glad to verify that. 

Mr. Rauh: I would also like to ask if there is anything 
negative or whether there is an absence of any criticism? 

Mr. Lynch: I will say to you very frankly that there is 
nothing in the personnel record of Mr. Kutcher which is 
derogatory to his loyalty so far as his services with the 
Veterans Administration are concerned. If you under¬ 
stand what I mean? 

Mr. Rauh: If there isn’t I might ask whether there is any¬ 
thing that is derogatory to his ability to carry on his job 
and the efficioncv with which he did carrv on? 

Mr. Lynch: No evidence of that kind, sir. When I say 
there is nothing in the record derogatory to him, I mean 
in relation to the character of his work. Of course, the 
record of this loyalty proceedings is in his personnel record. 

Mr. Rauh: Yes, I understand that, sir. 

Mr. Kutcher, I am not going to go back over your war 
service, but I am going to ask you a few questions. Is 
your previous testimony on your war service true and 
correct to the best of your knowledge? 

Mr. Kutcher: Yes sir. 

Mr. Rauli: l^fr. Kutcher, when you were in the Army, did 
you ever try to get anybody to join the Socialist Workers 
Party? 

l\rr. Kutcher: No sir. 

Mr. Rauh: Did you ever try to persuade anybody that 
the theroies of the Socialist Workers Party were the right 
theories? 

^Ir. Kutcher: No sir. 

^Nfr. Rauh: In the Veterans Administration, did you ever 
try to persuade anybody to join the Socialist Workers 
Party? 

Mr. Kutcher: No sir. 

^fr. Rauh: Did you ever try to persuade anybody in the 
Veterans Administration that the theories of the Socialist 
Workers Party were correct? 

Mr. Kutcher: No sir. 
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Mr. Rauh: You have some friends, Mr. Kutcher. Did 
you ever try to get them to join the Socialist Workers 
Party? 

Ml'. Kutcher: Well, if somebody would come up to a 
meeting once in a while to attend a meeting, after the meet¬ 
ing if I got a chance to talk to him, if they seemed interested, 
I try to sell them some literature, sell them a pamphlet 
or probably a copy of the paper. The Militant. That’s 
about all. 

Mr. Rauh: Would it be fair to sav, Mr. Kutcher that vour 
activities in trying to get members for the Socialist Work¬ 
ers Party or sell the doctrines of the Socialist Workers 
Party consist of people who come in to meetings of the 
Socialist Workers Party? 

Mr. Kutcher: That’s right. 

'Mr. Rauh: In other words, is it fair to say that you do 
not seek to mix vour Armv service, vour Federal Govern- 
ment service or your friendships with urgings upon people 
that you meet that they accept the doctrines of the Socialist 
Workers Party or join them, is that correct ? 

Mr, Kutcher: That’s right. 

Mr. Rauh: Mr. Kutcher, how did you happen to get into 
the radical movements, so to speak? Did you come in 
through the communist side of it or the socialist side? 

^fr. Kutcher: I was a member of the Socialist Party, 
the Young Peoples Socialist Union. That is the Party I 
joined. 

Mr. Rauh: And who was the head of the Socialist Party 
at the time you joined the old party? 

Mr. Kutcher: The nominal leader at that time was Mr. 
Xornian Thomas. 

Mr. Rauh: Do you mean nominal leader or titular leader? 

Mr. Kutcher: Titular leader. He was at the head of the 
Party and National Convention. 

Mr. Rauh: And the Socialist Workers Party broke off 
with the Socialist Party in 1938? 

Mr. Kutcher: Yes, sir. 

Mr. Rauh: Did the issue of means of coming to power 
cause the break from the Socialist Party, or was it some 
immediate issues of strategy? 

Mr. Kutcher: It was some immediate issues of strategv. 
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Hr. Rauh: Would you tell the Board just what the 
issues of strategy were without going into long detail about 
the battle? 

Hr. Kutcher; Well, sir, one of the issues was over the 
question of the support of La Guardia, who was running 
for election to become Hayor of New York City. That was 
one of the issues, and the second was over the issue of the 
Spanish Civil War. 

Hr. Rauh: Well, I just did not mean to cut you off that 
short. Could you tell the Board in a sentence or two what 
the issue was of supporting La Guardia and the Spanish 
Civil War? 

Hr. Kutcher: We considered it a violation of socialist 
principles to support La Guardia because he was not in a 
true sense a labor candidate. He was a candidate of the 
Capitalist Party, a rival party. The right wing of the 
Socialist Party at that time wanted to support Hr. La 
Guardia in the elections in direct violation of the decisions 
handed down by the party convention which was held, I 
think, in Chicago just previous to the election. 

Hr. Rauh: In essence the difference between the Socialist 
Party position and the Socialist Workers Party position 
was they would back a man they thought might bring some 
improvement, but your position was you would only back 
a' party which supported the socialists principles for which 
you stood? 

Hr. Kutcher: That’s right. 

Mr. Rauh: Could you then explain. Hr. Kutcher, the 
issue in Spain that caused this break? 

Hr. Kutcher: Well, in Spain we thought that the workers 
should carry out a more radical policy from the govern¬ 
ment rather than supporting the government of Caballeros, 
which we thought would not be able to bring victory’ in the 
war against Franco. 

Hr. Rauh: You felt world socialism would help as a war 
measure, is that correct? 

Hr. Kutcher: ThaCs correct. 

Hr. Lynch: I think I know what you are getting at. Hr. 
Rauh, but it might be well if you state in a word for the 
record how this relates to Mr. Kutcher’s loyalty. 
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Mr. Martin: Wbat do vou mean bv war when vou refer 

* * * 

to war ? 

Mr. Ranh: Tlie Civil War in Spain in 1.937. It is tliis, 
Mr. Chairman, I am trying- to show and it is everything I 
am trying to show—I think without any doubt a man has a 
right to advocate without anv show of dislovaltv anv 
economic ciianges. The question is whether he has the 
right to advocate means of accom])lishment of those eco¬ 
nomic changes which are not in accord with our Constitu¬ 
tion. I contend tliat Mr. Kutcher does not advocate means 
of accomplisliing- this economic cliange in constitution over 
the Constitution of the United States, although I would 
like to point out that if mere economic change of a suffi¬ 
ciently radical nature would make a person disloyal we 
better go home, because Mr. Kutcher not only admits but 
proudly affirms that he did not believe in production for 
profit but only for use, to my mind I mean since you have 
asked the question. 

Mr. Lynch: 1 merely asked the question. You are going 
pretty far afield from the question I asked. 

Mr. Rauh: I was trying to show the difference as I un¬ 
derstand it, the issue of loyalty, as it has come uj), the 
means that a man who advocates radical change uses to 
advocate that change and the relativeness of my question 
to that was the fact I wanted to show the Socialist Workers 
Party was not born of a desire to have a party which would 
advocate a more radical means of accomplishing their ends 
than the Socialist Party advocated, but it was born of two 
issues which had nothing to do with how you achieve that 
socialist end; the two issues being, do you support La 
Guardia and do you urge a more socialistic action in Spain 
in order to help one. Those are the things that caused the 
split of this Party, as Mr. Kutcher said. It is Mr. 
Kutcher’s understanding, and therefore I want to say 
this, this party was born of differences in directives not 
in differences of how they would ultimately go to help. 

Mr. Lynch: You are referring to the Socialist Workers 
Party ? 

Mr. Rauh: That is correct. My next question is going to 
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take some time to answer, and if the Board is desirous of a 
recess I think this is an appropriate place. 

Mr. Lynch: I accept your kind invitation. 

(Recess at 11:50 A.M. for lunch) 

(Hearing reconv^ened at 1:05 P.M.) 

(Off the record) 

Mr. Lynch: Mr. Rauh, in reference to your statements 
this morning- concerning- the suspended status of Mr. 
Kutcher and your suggestion that these proceedings should 
start ov’er again from tlie beginning, I want to point out to 
you that the references you made from TB 5-85 dealt with 
limitations on suspension prior to the time a Loyalty Board 
found reasonable grounds for the belief of disloyalty. They 
do not apply after a Loyalty Board has so found, but the 
controlling direetiv’e or regulation relative to that matter 
is found in Paragraph 24-21, Sub-Paragraph (b), of VA 
Manual M5-2, Part I, Chapter 24, Change 125, wherein it 
is stated that after the notification to the employee of an 
adverse decision in loyalty proceedings, the employee will 
be informed of his right to appeal the removal action, and 
that in the mean time the employee, if he does appeal, will 
be retained on the rolls in a suspended status. 

In the case before us, Mr. Kutcher did appeal, of course, 
and he vv’as retained on the rolls in a suspended status until 
the decision was made by the Administrator and following 
the decision of the Ignited States Court of Appeals, he re¬ 
tains his suspended status pending the Administrator’s 
compliance with the order of the Court that the Adminis¬ 
trator consider and determine the appeal on its merits, 
that is on the Administrator’s finding with respect to the 
existence of reasonable grounds for the belief of his 
disloyalty. 

When vv’e recessed for lunch, Mr. Rauh, you said you had 
a long question. Are you ready for that now? 

IMr. Rauh: Almost. I vv’ould just like to add a word on 
what the Chairman said. I agreed that if you treat this 
case like any other case and simply assume that nothing 
has happened in the last 4 V 2 years, why the Chairman’s 
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statement is absolutely correct. If, however, one assumes 
that the passage of time and the other considrations that 
I pointed out this morning require a reconsideration by 
the initial Board, then the paragraph on suspension be¬ 
comes relevant. Xow, I am almost ready- 

Mr. Lynch: (Interposing) May I say a word there. The 
Administrator now is carrying out the mandate of the 
Court, and the Court made no reference to remanding the 
case back to the original Board but indicated very clearly 
that' it contemplated consideration by the Administrator 
on appeal. 

Mr. Rauh: That is your view of it, sir. 

I have just a couple of questions before I get to the long 
one. 

Mr. Kutcher, there are a few things I wanted to put in 
the record. Did the Socialist Workers Party appear on 
the ballot this year? 

Mr. Kutcher: It appeared on the ballot in the presiden¬ 
tial election, yes sir. 

Mr. Rauh: In 1952? 

Mr. Kutcher: Yes, sir. 

Mr. Rauh : In how many States? 

Mr. Kutcher: Seven States. 

Mr. Rauh: Was that all that the Partv could get on the 
ballot? 

Mr. Kutcher: Xo. we had local candidates. 

Mr. Rauh: Xo, was that all the States that you could 
get your presidential candidate on the ballot ? 

Mr. Kutcher: That’s all we were able to at this time, 
yes sir. 

Mr. Rauh: What about local candidates? 

Mr. Kutcher: In a number of States we ran candidates 
for office, including the State of Xew Jersey, where we ran 
George Breitman for the office of Governor. 

Mr. Rauh: Who were your candidates for President, ^Ir. 
Kutcher? 

Mr. Kutcher: Farrell Dobbs of Xew York City, and Myra 
Tanner Weis of Los Angeles for Vice President. 

Mr. Rauh: Did you vote for Dobbs and Weis? 

Mr. Kutcher: Yes, sir, I did. 

Mr. Rauh: Did you vote for Breitman? 
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Mr. Kuteher: Yes sir. 

Mr. Rauh: Did you speak for them publicly? 

Mr. Kuteher: Xo, I didn’t make any speeches. 

Mr. Rauh: Is Mrs. Weis presently engaged in a political 
campaign ? 

Mr. Kuteher: Yes, she is running for the Board of Edu¬ 
cation out in Los Angeles. 

Mr. Rauh: X'ow, to ask you a question, Mr. Kuteher, 
would you just tell the Board how you visualize the intro¬ 
duction into our economic system of the change from pro¬ 
duction for profit to production for use? 

Mr. Kuteher: Well, for a good many years the Socialist 
Workers Party has advocated in the United States the crea¬ 
tion of a National Labor Party based on the trade union 
movements, and to which negro organizations and other 
minority organizations should all adhere. As a means of 
launching this new policy, the Socialist Workers Party ad¬ 
vocates that the trade union movement call a national con¬ 
ference of labor, to be representative of all of the trade 
union parties, the American Federation of Labor, the Rail¬ 
road Brotherhood, and all the independent unions. This 
conference, which would be nationally represented, which 
would be a grass-roots movement, be convened in Washing¬ 
ton, that they come together and first talk and decide on a 
program that they would want in the point of government, 
the kind of government they would want, and then after this 
program has been mapped out that this conference select 
people at this conference and run them for office in opposi¬ 
tion to the two old existing parties. In that way they could 
run them for office on the basis of the program adopted by 
this conference and get themselves elected. 

Now, we don’t say the first time they run for office they 
are going to capture everything. The probability is that 
we might get a number of people elected to Congress, say 
from some of the larger cities in this country, like Detroit 
and Cleveland, where the labor movement in all these cities 
is pretty strong. We say even if you elect 50 Congressmen 
on such a program it would bo far better to have them in 
the Congress than Democrats or Republicans who always 
claim they are for labor and really never do very much to 
advance the cause of labor at all. 
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Now, if such a party were created, the Socialist Workers 
Party would be part of it. As a new organization we would 
be inside this new party of master workers and we would 
still retain our ideas. We would put forward these ideas 
at meetings. This would call for political relations. We 
would always advance these ideas that we think are for the 
good of the American people. Xow, we think also in the 
course of all this political development that the majority 
of the workers will begin to learn by their own experiences 
that the ideas we advocate are correct ones, and then they 
will turn to us in larger and larger numbers, and in the 
course of events we would become real leaders of the party. 
But even before that happens it’s quite possible that the 
Labor Party would be able to elect into office a complete 
selection of candidates running say for Congress, Repre¬ 
sentatives and so on, even a presidential candidate eventu- 
allv getting into office. Even if this government didn’t hav’e 
our program or even a part of it, we would still support it 
criticallv, that is we would still sav, “What vou are doing 
is right so far, but you must go further. You must do such 
and such.” And in no respect would we ever try to force 
our opinions by force or violence. 

Mr. Lvnch: Mav I ask a question right there, Mr. 
Kutcher ? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: If this party of which you conceive does not 
come about, I assume you would still advocate the main¬ 
tenance of the Socialist Workers Party as it is today, would 
you not? 

Mr. Kutcher: If it is not created, yes sir. 

Mr. Rauh: Mr. Kutcher, that was (piite a mouthful and 
I was going to try and break it up and more or less do it in 
shorter questions. 

Am I correct in saving that the Socialist Workers Partv 

* v- V 

in recent years has been interested in supporting a confer¬ 
ence in starting a Labor Partv in America? 

Mr. Kutcher: Yes sir, that was the thing we advocated 
most as a method of doing away with the war too. We say 
that a socialist government would conduct a different kind 
of foreign policy than the present government we have, and 
that people on the whole, other governments and people of 
other countries, would be more friendly to us in that respect. 
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Mr. Rauh: Now, Mr. Kutcher, if this conference were 
called and if the labor representatives from the major 
organizations were to attend the conference, your organi¬ 
zation would be in a verv small minority within that con- 

* w 

ference, would it not? 

]\rr. Kutcher: That’s right. 

Mr. Rauh: And it would bo a very small minority within 
the party if the conference launched a party, is that correct? 

Mr. Kutcher: That’s correct. 

Mr. Rauh: I take it it is your position that two things 
would happen after this party was launched, first the party 
would want adherence, and second your philosophy of pro¬ 
duction for use would want adherence within the party? 

Mr. Kutcher: That’s right. When you talk about the 
party and wanting adherence, were you talking about the 
Labor Party? 

;Mr. Rauh: Yes, I was. The Labor Party which has been 
started wants adherence and the Socialist Workers philoso¬ 
phy, which no longer existed, also wants adherence within 
tlie Labor Party? 

Mr. Kutcher: That’s right. 

Mr. Rauh: Is it your thought that the first people elected 
on the Labor Party are more likely to support the philoso¬ 
phies, shall we say, of the existing trade union movement 
or the philosophy as presently expressed by your Party? 

Mr. Kutcher: Of the existing trade union movement, but 
I would like to point out for one thing, if the trade union 
movement were to adopt such a proposal there would al¬ 
ready be a change in the professional outlook. At the pres¬ 
ent time they are opposed to such a thing. It would be a big 
change too, I think. 

iMr. Lynch: May I ask one question there? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Would the accomplishment of the purposes 
of the Socialist Workers Party be out of the window, so to 
speak, if that Party which you conceive of should not come 
into being? Do you understand my question? 

Mr. Kutcher: Yes sir. In other words, would we be able 
to achieve our goal if such a Party never came into crea¬ 
tion? 

Mr. Lynch: That is right. 
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Mr. Kutcher: That’s a doubtful question. 

Mr. Lynch: But I understand as a Party you would still 
keep on trying? 

Mr. Kutcher: Yes sir. 

Mr. Martin: In other words, you would survive defeat? 

Mr. Kutcher: Yes sir. 

Mr. Kauh: I would like to pursue the Chairman’s ques¬ 
tion myself. 

Mr. Lynch: Mr. Rauh, are we going to put you on the 
stand? Are you going to testify? 

Mr. Rauh: I am willing to testify, although I do not 
have any first hand knowledge. 

Mr. Lynch: We are trying to get ^Ir. Kutcher’s ideas 
here, we are not trying to get yours. 

Mr. Rauh: I want to make a statement. I do not think 
Mr. Kutcher’s answer to your question was clear. He said 
the question is doubtful. 

Mr. Lynch: You can go ahead and tell us what you think 
Mr. Kutcher meant. 

^vlr. Rauh: I do not know. 

^Ir. Lynch: And develop that so that we get the right 
answer. 

Mr. Rauh: Mr. Kutcher, the Chairman asked you, if I 
recall correctly, whether the Party could accomplish its 
ends without the establishment of a Labor Partv, and vou 
said that is a doubtful question? 

^tlr. Kutcher: Yes. I meant that’s doubtful if we would 
ever accomplish our aims. 

Mr. Rauh: Do vou know how the British Labor Partv 
was formed? 

Mr. Kutcher: I am not too familiar with the history of 
the British Labor Party, except I think it was first launched 
sometime in 1901, I believe. It existed for a long time 
as a minority party in the country, but in 1941 until 1945 
the British Labor Party was in a minority except once or 
twice. I think they had somebody as the Prime Minister, 
Ramsay ^lacDonald, but eventually in 1945 the Labor 
Party become the absolute majority in the country and 
won overwhelming victory at the polls; and I envision 
more or less the same thing to happen here, perhaps not 
in 4 or 5 years but less than sav 25 and 30. 
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Mr. Lynch: Mr. Ranh, I call your attention to the fact 
that we appear to be getting into the question of the na¬ 
ture and character of the Socialist Workers Partv. Do vou 
■want to proceed on those lines? 

Mr. Rauh: I think it is what Mr. Kutcher believes and 
what he believes the Socialist Workers Party believes, that 
is the determining consideration here. I take it we are 
not at liberty to try and prove that the Socialist Workers 
Party not be on the Attorney General’s list. We were fore¬ 
closed at the previous hearing, and I take it that is still 
the rule. Wc'have to show what Mr. Kutcher thinks him¬ 
self and what he thinks the Socialist Workers Party thinks. 

Mr. Lynch: The fact ^Ir. Kutcher is a member of the 

Socialist Workers Party and his activity in the affairs of 

that Party bears its relationship to the question of his 

lovaltv, and that can onlv be on the basis of the fact that 

the Socialist Workers Party is a subversive organization 

and the charges are on the basis of the fact that there is 

evidence that the Socialist Workers Partv is a subversive 

% 

organization. I believe the Court of Appeals pointed out 
that the classification by the Attorney General could be 
considered as evidence, but he made it pretty clear it was 
not the only factor upon which one could be tried, so to 
speak, for disloyalty; and we do not want to come to any 
conclusion whichever wav it mav be without seeine: to it 

w S 

that you have had an opportunity for a hearing, and if 
you desire to give us any evidence with respect to the na¬ 
ture of the Socialist Workers Party you are at liberty to 
do so. 

Mr. Rauh: ^Tr. Chairman, in a previous hearing before 
the Lovaltv Board, ^fr, Hinden said as follows : “The board 
will permit testimony with reference to the personal polit¬ 
ical views of the employee; however, I would like to call 
to your attention this sentence in the Technical Bulletin, 
paragraph 4 g. ‘Therefore loyalty hoards will not enter 
unon any evidentiary investigation of the nature of any 
of the organizations identified in the Attorney General’s 
list for the purpose of attacking, contradicting or modify¬ 
ing the controlling conclusion reached by the Attorney Gen¬ 
eral in such a list. Any and all questions proposed with 
respect to the merits or appropriateness of the inclusion 
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of a particular organization in such list would, therefore, 
be for the Attorney General to decide and not for the board 
and the board should permit no evidence or argument before 
it on the point’ That is the language of the Technical 
Bulletin. 

After quoting the Technical Bulletin, Mr. Hinden stated: 

‘‘So mv ruling is, that anv testimony that is offered 
with reference to the views—political views—of the em¬ 
ployee will be acceptable. However, if in your line of ques¬ 
tioning you bring out for the purpose of showing that the 
Socialist Workers Party should not be on the Attorney 
General's list any questions along these lines would not 
be permissible. So I believe if you’ll confine your question 
to his political views, rather than the views of the party 
itself, I think it would conform with the procedures laid 
down in Technical Bulletin 5-85”. 

Now, Mr. Chairman, this same point that Mr. Hinden 
made was made several other times and places, and I was 
under the impression that you were going to so limit us. 
If in fact we may produce evidence that the Socialist 
Workers Party should not properly be on the list, we are 
prepared to do so and to call the top officials of the organ¬ 
ization to do exactly that. 

(Board Members confer) 

Mr. L\Tich: Mr. Rauh, the references of the Chairman 
below which you quoted, of course, were made in this case 
prior to the decision of the U. S. Court of Appeals. Now, 
we should not in any sense undertake to use this Board as 
a court to try out the case of the character and nature 
of the Socialist Workers Partv as such. We have no in- 
tention of doing that whatever. At the same time, inasmuch 
as ^fr. Kutcher’s membership in and activity in the So¬ 
cialist Workers Party is a part of the charges here, and 
inasmuch as such membership and activity is considered 
in the charges as in derogation of his loyalty, we want to 
give you the opportunity of addressing yourself as to the 
nature of the Socialist Workers Party so far as you feel 
that that may be necessary to your case in the disposition 
of this individual case, and while we are not insisting 
that be done we want to make it plain that we are not pre- 
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eluding you from making such statement before this Board 
in the disposition of this case. 

Mr. Rauh: Mr. Chairman, I b»ilieve in the decisions of 
the Supreme Court in the Oklahoma School case and the 
Garner case, that the only things that are relevant to Mr. 
Kutcher’s lovaltv are those attitudes of the Partv, those 
attitudes and positions of the Party vrhich might he deemed 
disloyal about which he knevr. The charges, however, are 
not so drafted and they assume that it is relevant to his 
loyalty what the Party believed in even tliough he may not 
have known of those beliefs. 

Mr. L\*nch: 'Well, I want to make it clear right here that 
the Socialist Workers Party is not before us. We are going 
to determine this case one way or the other on the basis 
of what we find to be reasonable grounds for the belief 
with respect to Mr. Kutcher’s loyalty. 

Mr. Rauh: I am afraid that does not add verv much to mv 

» • 

problem, because the only thing that you have really is his 
relationship with the Party. 

^Fr. Lynch: I have to dilTer with you there. As I said 
this morning in relation to tliose charges, ^Ir. Kutcher has 
testified with respect to his political beliefs, what he would 
do or would not do, and the charges subsequently T mean 
do not rest alone on his membership in the Socialist Work¬ 
ers Partv. I think that will be clearer to vou when we get 
along in asking Mr. Kutcher the questions that we have. 

Mr. Rauh: I am perfectly willing to go ahead and leave 
until after the questioning as to who else we might call. 
So why don’t we go ahead and leave open the problem 
which has just been raised. 

Mr. Lynch: "What you do with respect to that matter, of 
course, will rest upon yourself, because I do not wish to 
make anv suggestion to vou one wav or another with re- 
spect to that. I merely wanted to make it clear that we 
were not precluding you from making a presentation with 
respect to the nature of the Party if you so desire. 

Mr. Rauh: ^Ir. Kutcher, you testified, have you not, that 
it is doubtful whether you could achieve the aims of the 
Socialist Workers Party except through the formation of 
a National Labor Party, is that correct? 

Mr. Kutcher: That is correct. 
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Mr. Ranh: At the time that the Labor Party of which yon 
envision becomes the majority party, you believe at that 
time it will become such with the views of the Socialist 
Workers Party or with the views of the present labor 
movement ? 

Mr. Kutcher: With the views of the present labor move¬ 
ment. 

Mr. Rauh: You believe that the present views of the 
Socialist Workers Party can become the views of the Labor 
Party and, therefore, of the majority party without the use 
of force and violence? 

]Mr. Kutcher: In other words, do I think that the Labor 
Party will after a while come to accept the views of the 
Socialist AVorkers Party? Is that your question? 

Mr. Rauh: Y es. 

Mr. Kutcher: Yes, I think it can. 

Mr. Martin: That is not an exact responsive answer. His 
question is, without force. 

Mr. Kutclier: Yes, it can. They will. 

Mr. Martin: Without force? 

Mr. Kutcher: Without force, yes. 

Mr. Rauh: Mr. Kutcher, do you believe in the overthrow 
of the Government by force of arms? 

Mr. Kutcher: Xo. 

Mr. Rauh: Do you believe in seeking to alter the form of 
the Government of the United States by unconstitutional 
means? 

Mr. Kutcher: Xo. 

Mr. Rauh: Do you believe that the Socialist AVorkers 
Party seeks to overthrow the Government by force or vio¬ 
lence or to alter the form of Government of the United 
States by unconstitutional means? 

Mr. Kutcher: X"o sir, I don’t believe the Socialist AA^orkers 
Partv advocates anvthing like that. 

Mr. Rauh: Would vou remain a member of the Socialist 
AA’orkers Party if it sought either of the things in my pre¬ 
vious question? 

Air. Kutcher: Xo. Xo sir, I would not. 

Mr. Rauh: I suggest that the Board may want to at this 
time ask their questions, because I presume they revolve 
around the same problem. 


57 


Mr. Martin: Mr. Ranh; is that the end of your direct 
examination? 

Mr. Rauh: Yes sir, unless I should think of anything else. 
That is the end as I presently visualize it. 

Mr. Lynch: Some of these questions we may have, Mr. 
Kutcher, may be repetitious possibly, but we do wish at 
this time to refresh ourselves with respect to the record 
and develop it in any way wo can to throw every possible 
light on the matter of your loyalty or the lack of it. I note 
that the Army records indicate that you were born at 
Newark, New Jersey, on December 26, 1915. 

Mr. Kutcher: 191*2, sir. 

Mr. Lynch: 1912 is the correct date because the personnel 
records of this Administration have you born on December 
26. 1912. 1912 is the correct date? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Your parents were born in Russia? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Did you have any position before you went to 
work for the Veterans Administration? 

Mr. Kutcher: You mean a job? 

Mr. Lynch: Yes. 

Mr. Kutcher: I worked for a while in a paint store. I 
think I was there for about 6 months, and my pay was about 
$6.00 a week. That was during the early depression days. 

Mr. Lynch: Did you work for the Government before you 
came to the Veterans Administration? 

Mr. Kutcher: No sir. 

Mr. Lynch: Are you now a member of the Socialist 
Workers Party? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Do you advocate the principles and purposes 
of that Party? 

Mr. Kutcher: As well as I can, sir, understand them. 

Mr. Lynch: You w’orked at the Party headquarters, that is 
the Socialist Workers Party at New^ark, for a time? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: When was that about? 

Mr. Kutcher: All the years I w’as in the Party. 

Mr. Lynch: How far does that go back? 

Mr. Kutcher: Since 1935. 
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Mr. Lynch: What work did you do at the headquarters? 

Mr. Kutcher: I was Secretary of the branch, taking min¬ 
utes. 

• Mr. Lynch: Was that on a commercial basis of employ¬ 
ment? 

Mr. Kutcher: No. 

Mr. Lynch: You did that of your own free will? 

Mr. Kutcher: I did it voluntarily and no fee charged. 

Mr. Lynch: Did you do any typing? 

]\rr. Kutcher: Just typing of the minutes. 

^Ir. Lynch: Did you type any of the speeches for people 
speaking for the Socialist AVorkers Party? 

Mr. Kutcher: Xo. 

Mr. Lvnch: AA’ere vou a member of the Executive Com- 

» * 

mittee of the Socialist AVorkers Party, Newark Branch? 

Mr. Kutcher: That’s the Secretary. 

I Mr. Lynch: That is the same as being Secretary? 

Mr. Kutcher: Yes. 

Mr. Lynch: That was in 1946? 

Mr. Kutcher: Yes, I guess so. 

Mr. Lynch: Did you know a man named Harry Ring in 
the Socialist AVorkers Party? 

Mr. Kutcher: I don’t care to answer that. I don’t care to 
answer any questions about other people. 

Mr. Martin: Mr. Chairman, why shouldn’t the witness 
answer a question as to w’hether he knew a certain person? 

Mr. Lynch: AA^ell, I will not insist upon an answer if he 
would rather not answer that. 

Air. Kutcher: I don’t want to get other people involved. 
This concerns just me. 

Air. Lynch: Of course, the question was not asked with 
the idea of involving any other person. The question was 
necessary in relation to your loyalty and no one else’s. 
X'ow, with that statement, would you care to answer the 
question ? Tf you would rather not we will skip it. 

Air. Kutcher: I would rather not. 

Air. Lynch: Did you know a man named Robert Ring, 
brother of Harrv Ring, who "worked for the Newark Sunday 
Call ? 

Air. Kutcher: Only slightly, sir. 
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Mr. Lynch: Did you know of his association with the Walt 
Whitman School of Social Science? 

Mr. Kutcher: No sir. 

Mr. Lvnch: Do vou have recollection of havin^: attended 
a vacation camp of the Socialist Workers Party at Grass 
Lake, Michigan, in 1945? 

Mr. Kutcher: Yes sir, I was there. 

Mr. Lynch: Were you acquainted with Mr. Farrell Dobbs? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: He was the Managing Editor of the Militant, 
did you know ? 

Mr. Kutcher: He was the presidential candidate, Socialist 
Workers Party. 

Mr. Lynch: He was a candidate for the Mayor of New 
York City in 1945, as w^ell as a candidate of your Party. 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Are you familiar with the publication called 
The Militant? 

Mr. Kutcher; Yes sir. 

Mr. Lynch; Is that the oflScial organ of the Socialist 
Workers Party? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Are you and have you been in agreement with 
the things advocated by that publication? 

Mr. Kutcher: In general I agree more with things in 
The Militant than I do in any other newspapers. 

Mr. Lynch: Now, we have information to the effect in the 
issue of November 17,1945 of The Militant on the masthead 
there appeared a picture of Leon Trotsky, and the follow¬ 
ing quotation from Trotsky was printed on the newspaper, 
and I quote: “Only the world revolution can save the USSR 
for socialism. The world revolution carries with it the 
inescapable blotting out of the kremlin hierarchy”. 

Mr. Kutcher: You want me to explain that? 

^Ir. Lynch: No, I just read it. I want to ask you a ques¬ 
tion about it. You are, are you not, an adherent of the 
teachings of Trotsky? 

Mr. Kutcher; Yes sir, as far as I understand them. 

Mr. Lynch: Would you give us your version of what was 
meant by the reference in that quotation to the necessity for 
world revolution? 
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Mr. Kutcber: Well, the Russian people would be glad to 
get rid of Stalin’s hierarchy, the dictatorship, from fear. 
People themselves would feel that they had no need to fear 
an attack, let's say, from the countries of the west. They 
wouldn't hold with the Stalin hierarchy at all. In that case 
shall, therefore, we say, that the creation of the socialist 
government, say in the United States and in other countries, 
would give the Soviet people that assurance they need and 
they would then do away with Stalin. 

Mr. Lynch: You have not addressed yourself particularly 
to the words I meant to emphasize, that is the necessity for 
world revolution. Is not world revolution of necessity one 
of the teachings of Trotsky? 

Mr. Kutcher: The idea is that in all countries of the world 
that people establish a socialist government that this could 
be done. 

^Ir. Lvnch: In the world revolution to which Trotskv 
refers in this quotation the United States is included, I 
take it? Is that correct? 

Mr. Kutcher: Yes sir. 

Mr. Lvnch: You were fairlv active in the Socialist Work- 

* • 

ers Party were you not, Mr. Kutcher? 

Mr. Kutcher: Active in what way? 

^^r. Lvnch : Well, vou were an officer of vour branch? 

^Ir. Kutcher: Secretary of the branch. 

Mr. Lvnch: You attended social functions of vour organi- 

• • >_ 

zation ? 

Mr. Kutcher: Meetings and such. 

Mr. Lynch: We have information to the effect that you 
were not only well known by the other members of the 
branch, but because of your close association with the 
branch of the party you knew practically all members of 
that branch? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Xow, I ask you, with that close association 
and membership in the Party and activity in it over a period 
of years, do you think you could escape knowledge of the 
purposes and aims of the Socialist Workers Party ? What 
do you think? Do you know what the aims are? 

Mr. Kutcher: I know what the aims are. 

' Mr. Lynch: I believe one of the letters that you offered 
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in evidence and which was accepted in evidence this morning 
was written by one Dr. Ben Markowitz. 

Mr. Kutcher: Yes sir. 

Mr. Lynch: And I believe you stated you knew Dr. Mark¬ 
owitz well. We have information to the effect that Dr. 
Markowitz at one time was an organizer for the Socialist 
Workers Party. Do you know of that fact ? 

Mr. Kutcher: No sir, that is not true. 

Mr. Lynch: Did you ever do any organizing work for the 
Socialist Workers Party yourself? 

Mr. Kutcher: No sir. 

Mr. Lynch: Are you familiar with the International So¬ 
cialist Youth Organization? You know what that is? 

Mr. Kutcher: That’s the Youth Organization of the So¬ 
cialist Workers Party. 

Mr. Lynch: That is right. Have you had anything to do 
with that particular branch of your Party? 

Mr. Kutcher: No sir. 

Mr. Lynch: Do you have recollection of having attended 
anv meetings of vour Partv when one Newtol Press, who is 
reported to us as a young man at the time, spoke? 

■Mr. Kutcher: No sir. 

Mr. Lynch: I might refresh your recollection to advise you 
that the information wo have is to the effect that he spoke 
at a meeting of your Party critical of the American School 
System, which he charged with distorting the minds of 
youth and filling them with false capitalistic propaganda. 
You do not recall having attended the meeting when that 
speech was made? 

Mr. Kutcher: No sir. 

^fr. Lvnch: Do vou remember in the meetings of the or- 
ganization, meetings which you attended, a speech made by 
Genora Dallinger, reported to be a Socialist Workers Party 
organizer from Flint, Michigan? 

Mr. Kutcher: I didn’t, sir. 

Mr. Lvnch: Do vou recall that in anv of the meetings vou 
attended one Bert Cohran, also known as E. R. Frank, made 
a speech on the topic. War Mongering and Imperialism? Do 
you recall that? 

Mr. Kutcher: No sir. 

Mr. Lynch: Have you heard of James P. Cannon? 
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Mr. Kutcher: Yes sir, I have. 

Mr. Lynch: Would you say it was proper to say tliat he 
was a founder of the Socialist Workers Party or not? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: That he was? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Have you read his book, “History of Ameri¬ 
can Trotskyism”? 

Mr. Kutcher: Yes sir. 

Mr. Lyncli: Are you in general agreement with the refer¬ 
ences he makes in that book? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Was Cannon expelled from the Communist 
Party, do you know, on the charge he was a Trotskyite? 

Mr. Kutcher: Yes sir. 

Mr. Lvnch: In what vear was that, do vou recall? 

Mr. Kutcher: That was before I entered the Party. 

Mr. Lyncli: Under what circumstances do you know that 
(’annon was expelled from the Communist Party? In other 
words, how do you know he was expelled? 

Mr. Kutcher: Because he took a position in this country 
in sup])ort of Trotsky. 

Mr. Lynch: As against the Stalinites? 

Mr. Kutcher: Yes sir. 

Mr. Lvncli: Could vou give us verv brieflv vour views 
with respect to the Communist Party in this country and 
the Socialist Workers Party? 

Mr. Kutcher: The Communist Party is anti-socialist. 

' Mr. Lvnch: You would sav in a word that marked the 

• * 

difference ? 

Mr. Kutcher: That’s right. 

^Ir. Lynch: Are you an adherent to the teachings of 
Karl Marx? 

I Mr. Kutcher: The Party is based upon Marx’s. 

Mr. Lvnch: I ask vou if Marx did not teach that force 

* * 

and violence would be necessary to achieve would revolu¬ 
tion, which was necessary for his objectives? 

Mr. Kutcher: Xo sir, he didn’t teach force and violence. 
Mr. Lynch: He did not teach force and violence? 

Mr. Kutcher: Xo sir. 



Mr. Lynch: Have you read the Communist Manifesto? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Do we find therein representative vuews of 
Karl Marx? 

Mr. Kutcher: Yes sir. 

yir. Lynch: And you say that we would not find therein 

advocacv bv force and violence? 

» * 

Mr. Kutcher: That’s right. 

Mr. Lynch: Do you advocate the course of action as ad¬ 
vocated by Karl Marx? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Does that include world revolution? 

Mr. Kutcher: That includes bringing about socialism all 
over the world. 

Mr. Lynch: Is that action based upon destruction by 
force and violence, if necessary, of our present capitalistic 
system, the system under which we live under the Consti¬ 
tution of the United States? 

Mr. Kutcher: It doesn’t say that at all. 

]Mr. Lynch: You do not believe that that is so? 

Mr. Kutcher: No sir. 

Mr. Lynch: Is the system of government that you advo¬ 
cate to replace the one we now have possible under our 
system of constitutional government? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Now, is it not a fact, Mr. Kutcher, that you 
know we cannot achieve the purposes of the Socialist 
Workers Party and the abolition of our capitalistic system, 
such as I understand you advocate, and is it not a fact that 
you know that the system of government advocated by you 
and the Socialist Workers Partv members can onlv reach 
control and effect their purposes by first destroying our 
existing form of government under the Constitution? Is 
that not true? 

Mr. Kutcher: No sir, we wouldn’t have to destroy it. 

Mr. Lynch: Could you tell us as briefly as you can how 
you would undertake to achieve your purposes? First let 
me ask you this question, I am correct in understanding that 
you want to see our capitalistic system supplanted by some 
other system? 

Mr. Kutcher: That’s right. 





64 


Mr. L\Tich: How do you expect to achieve that? 

Mr. Kutcher: By constitutional means, as I explained 
before. 

Mr. Lynch: I do not just have in mind how you explained 
that before. Could you reiterate it briefly? You are re- 
ferrine: to vour su 2 : 2 :estion about the Labor Partv? 

iMr. Kutcher: That’s right. 

Mr. Lynch: You have testified somewhere below that you 
believe in the concepts of the democratic form of govern¬ 
ment? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Do you think that the concept of a demo¬ 
cratic form of government can be reconciled with Marx 
theories to which you say that you adhere? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: You think they can be reconciled? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: You were a member of the Socialist Workers 
Partv before vou went in the militarv service, were vou not? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: And you have been a member continuously 
ever since? 

Mr. Kutcher: Yes sir. 

Mr. Lvnch: Now, vour militarv record is alreadv in the 
record here, ^Ir. Kutcher, and while we are referring to that 
I would like to sav that vour service in the Armv and vour 
honorable discharge will be given full consideration. I 
think every member of this panel, I am sure that I do and 
I know my colleagues do, is conscious of the position we 
find ourselves in in considering the lovaltv of one who lost 
both of his legs in the service in the Armv. All that mill- 
tary record is pertinent and will be considered in connection 
with the issue of loyalty. 

Mr. Kutcher, do you advocate a change in the form of 
our government? 

Mr. Kutcher: Yes sir, I have already explained that. 

Mr. Lynch: Do you have anything further to say specifi¬ 
cally now with respect to just how you would change that 
form of government? 

Mr. Kutcher: Xo sir. I think I have said enough. 

Mr. Lynch: Has your viewpoint or opinion of the Socialist 
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Workers Party changed since the beginning of your con¬ 
nection or association with that Party? 

Mr. Kutcher: No sir, only as the Party itself has changed 
its viewpoints somewhat. 

Mr. Lynch: Have your own political views changed? 

Mr. Kutcher: No sir. 

Mr. Lynch: Could you amplify what you said just a 
moment ago with respect to any change in the Socialist 
Workers Party since you first became a member? 

Mr. Kutcher: Well, we always had the conception that 
socialism would have to come under our own leadership, but 
events have proved us to be wrong on that question. Not 
necessarily does a change have to come under the leadership 
of our party, it could under certain conditions come under 
another party. 

Mr. Lynch: Any other changes you have in mind? 

Mr. Kutcher: No sir. 

Mr. Lynch: During your membership in the Party, have 
you ever made any speeches at any meetings of the Socialist 
Workers Party? 

Mr. Kutcher: I made some on my case. 

Mr. Lynch: You mean since the proceedings were in¬ 
stituted? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Before these proceedings began? 

Mr. Kutcher: No sir. 

Mr. Lvnch: Do vou recall making a May Day address in 
1949? 

Mr. Kutcher: That came after these proceedings began. 
I became a figure in the Party then. 

Mr. Lynch: Even so, do you recall making a speech on 
May Day, 1949? I may refresh your recollection by stating 
it is reported to us it was entitled, “They Can’t Intimidate 
Us”. Do you remember that? 

Mr. Kutcher: Yes sir. 

Mr. Lynch: Do you recall The Militant, the organ of the 
Socialist Workers Party, carrying an account of that at the 
time? 

Mr. Kutcher: It probably did. I suppose it would. 

Mr. Lynch: Do you have a recollection of it? 

Mr. Kutcher: No sir. 
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Mr. Lynch: I would like to read this excerpt I find in 
The Militant under date of Monday, May 9, 1949. It is en¬ 
titled, “They Can’t Intimidate us’’, and it is over the head¬ 
line “Bv James Kutcher”. Before I read it, I believe vou 
have already testified that you recall having made that 
speech under that heading? 

Mr. Kutcher: Yes sir. 

Mr. Lynch; I want to read it to you: 

“During the war years those of us who were in the armed 
forces were often cut off from contact with the party for a 
long time. Overseas, we did not receive mail for weeks at 
a time, which meant no nows of the party and its activities. 
When we reached a town and got a chance to catch up on 
world news, I would wonder about how the party was 
getting along, what it was doing, how it was analyzing the 
big political events of the day. But whether I received mail 
or not, Mav Dav was the one dav of the vear when I could 
feel sure that I knew exactly what the party and the world 
Trotskyist movement were saying and doing. 

I always knew that on this working class holiday, regard¬ 
less of what happened to other parties, our party, at meet¬ 
ings such as we are holding this year, was speaking out 
against the war and against the capitalist system that had 
brought it about, and against the treachery of Stalinism 
which was responsible for the maintenance of capitalism. 
I knew that 18 of our leaders had been imprisoned, that the 
irovernment was trving in maiiv other wavs to silence the 
party, but I was confident that they would never stop our 
opposition to war and capitalism. 

Today, as they are preparing for the third world war the 
capitalist class is trying harder than ever to intimidate our 
party. They want to silence our opposition to the coming 
war and our program to build a socialist society of peace 
and brotherhood. I don’t think they are going to succeed. 

American capitalism seems to be more powerful than ever 
today, and our party appears as only a tiny minority in 
opposition to it. Why then are they going to such lengths 
to intimidate us? Because they do not deceive themselves 
about their own fundamental weakness, because thev see 
the writing on the wall. They realize that the powerful 
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American labor movement cannot for long remain passive 
in the face of an approaching police dictatorship and a 
catastrophic war of atomic destruction. They are as sure 
as we are sure that, confronted with such a situation, the 
masses must inevitably turn to our party and its program 
for a wav out of the blind allev that thev have been led into. 
That is why they are trying so hard to shut us up. They 
hope that the workers won’t get a chance to hear about our 
socialist program. 

They are trying to blacklist the ideas of socialism out of 
existence, but they can’t do it. This is not a new thing in 
history. Every bankrupt and dying ruling class has tried 
to stave off its inevitable doom by spending its last fury on 
the revolutionary opposition. All of them, without excep¬ 
tion, tried to prolong their rule by launching campaigns of 
slander, intimidation and terror against the men and women 
of vision and courage who called upon the masses to rise up 
and rid themselves of the oppressor. 

The British rulers dispatched their Red Coats to Ameri¬ 
can soil in an effort to strike fear into the hearts of the small 
group of revolutionists who raised aloft the banner of in¬ 
dependence for the colonies, but all their seeming might 
did not succeed in stemming the tide of the victorious Ameri¬ 
can revolution. 

The heroic leaders of the Abolitionist movement were 
hounded from one end of the country to the other and sub¬ 
jected to every kind of persecution, but they too stood by 
their principles, fought back and in the end inspired the 
great revolutionary movement that wiped out chattel 
slavery in this country. 

And the most inspiring example of all is that of Lenin 
and the Bolsheviks. Consider the odds that confronted 
them—they too were a small party, fighting for their 
Marxist ideas against every form of political renegacy 
within tlie labor movement. They had to face the vast 
police power of the Czarist state, they were driven into 
illegality, hounded into exile. But always they stood in¬ 
transigent in their opposition to the capitalist system. The 
history of their struggle against the class enemy at times 
reads like the struggle of David against the giant Goliath, 
but we know that in the end all of the weapons hurled 






asrainst them did not prevent their assuming the leadership 
of the Russian masses and the establishment of the first 
workers power in history. 

Today our party is in a comparable position. Our num¬ 
bers are small, and we are being subjected to a new cam¬ 
paign of intimidation, but we do not meet the attack 
unarmed. Our ideas, our program that the masses must 
eventually turn to, these are all-powerful weapons. No 
subversive lists, no loyalty purge can destroy correct, 
scientific ideas. So long as we understand this, no cam¬ 
paign of intimidation can stop our march to victory.” 

Underneath it is reported as “From a May Day speech in 
Xew York”. Did The Militant fairly correctly report that 
May Day speech, Mr. Kutcher? 

Mr. Kutcher: It’s correct. 

Mr. Lvnch: What is the intimidation to which vou re- 
ferred there? 

Mr. Kutcher: Well, the more fact that the Government 
placed us on a black list. How many people do you think 
there are, especially today, that would go to attend a meet¬ 
ing of an organization that they know is black listed by the 
Government. 

Mr. Lynch: Does that intimidation that you referred to 
then still exist ? 

Mr. Kutcher: Yes sir, an attempt of it. As long as the 
black list exists we are a marked organization as far as the 
Government is concerned, and people are very afraid to 
come to a meeting, and we have found it’s very hard to get 
people to come to a meeting in the last year. 

Mr. Lynch: By the black list you refer to the Attorney 
General’s list that the Socialist Workers Party is a sub¬ 
versive one? 

Mr. Kutcher: That’s right. 

Mr. Lynch: When you refer to the comparison of your 
Party to the Russian Bolsheviks, I suppose the comparison 
includes the necessity by your Party to do the same thing 
that the Russian Bolskeviks did, that is resort to violence? 

Mr. Kutcher: The Russian Bolsheviks worked under a 
police regime and there were no such things as elections, 
and the only way they were able to win converts was to 


69 


work in the trade union movement. There were no elec¬ 
tions and they were the police regime, the dictatorship. In 
this country we have elections and we can work peacefully 
here, and even in Russia they had the majority of the people 
in the end. 

■Mr. Lynch: Do you think this article here was quoted 
to put in the minds of the people that you would attain the 
ends of your Party through peaceful constitutional means? 

Mr. Kutcher: We meant no use of force or violence 
at all. 

Mr. Lynch: Is it not true that the implication from this 
article is in your comparison between your movement and 
the early movement in Russia that the members of your 
Party too would revolt and attain their ends the same as 
the Russian Bolsheviks did? 

Mr. Kutcher: Xo sir, we don’t advocate that all. 

Mr. Lynch: You did not refer in the article to any ques¬ 
tion of differentiating between their methods and your own? 
You did not indicate the course that your accomplishment 
would have to be brought about under our form of Govern¬ 
ment? 

Mr. Kutcher: That was not stated in the article, no sir. 

Mr. Lynch: Before the Board below, Mr. Kutcher, you 
testified the minority parties or the capitalist parties are 
the ones that pick the candidates, and whichever candidate 
the working class votes for the capitalists are still in con¬ 
trol of the government. Xow I ask you, bearing in mind 
your statement there and your statement now that you 
have not made any changes in your mind, I ask you is it 
your position that the national elections in our country do 
not represent the majority rule of our people? 

Kutcher: They represent the support of the majority. 
The majority supports the elections. 

Mr. Lynch: I just do not understand that answer, IMr. 
Kutcher. 

Mr. Kutcher: I mean, for the present time the majority 
supports the system of capitalism. 

Mr. Lynch: That is right, but does the majority of votes 
represent the mandate of viewpoint of the people? 

Mr. Kutcher: Yes sir. 
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Mr. Lynch: !Maybe I can clarify that by telling you in 
another part of your testimony you indicated very clearly 
that so far as you were concerned there was a conspiracy 
existing in this country today on the part of the major 
political parties to suppress any minority parties, and with 
that in mind I ask you again if it is your position that our 
national elections in this country do not represent the will 
of the people? 

Mr. Kutcher: At the present time, yes sir, the people 
want the capitalist system. Not very wise. 

Mr. Lynch: Your testimony now appears to be in con¬ 
trast to or not reconcilable with your former testimony, 
in which you indicated in effect your conviction that a con¬ 
spiracy existed among the major political parties in this 
country that kept the people from expressing their will 
and kept the people from coming in control of their own 
government. Now, if at the present time our national elec¬ 
tions represent the will of the people, how can there be a 
conspiracy to keep the people from expressing their will? 

■Mr. Kutcher: The ruling parties try to prevent minority 
parties from getting in power by making stringent election 
laws, and very often even after a party has gone through 
all the trouble of getting all the petitions, very often some 
election official will rule us off the ballot on a mere tech¬ 
nicality or something, looking for an excuse to kick us off. 

Mr. Lynch: You indicated in your testimony in the rec¬ 
ord here the kind of government you wanted could only 
come about by the capitalists, to whom you refer as the 
minority in this country, agreeing to free elections, and 
you indicated that you thought that the capitalists would 
never agree to that, to free elections. Then you were asked, 
and I quote, “Do you believ’e then that unless the commis¬ 
sions, so to speak, of this minority Avho now holds control 
through a conspiracy does not adhere to the doctrines that 
you espouse, that force then will be necessary and justifi¬ 
able?” To that question you replied, “Yes, sir”, 

Mr. Rauh: That question does not make any sense. I have 
read that question 50 times, Mr. Chairman, during this 
hearing and it does not make any sense and I would like 
to have someone explain the question, because he cannot 
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answer something that obviously has been transcribed 
wrong. 

Mr. Lynch: Now, if the witness does not understand the 
question, and he has not indicated yet that he does not, we 
will try to clarify it for him. The question may have some 
misuse of word here, but I think the substance of the ques¬ 
tion can rcasonablv be learned with reasonable assurance. 

Mr. Kutcher: I never meant to say that. 

Mr. Lvnch: IVe want to find out if vou did not under- 
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stand the question before the Board below? 

Mr. Kutcher: I said in mv testimonv this morning as a 
minority we would never use force and violence, I mean to 
gain power. We certainly would expect that the Labor 
Party would take power in the manner I described, although 
in this country, the probability anyway, the Labor Party 
movement would be so powerful I think it would have be¬ 
hind it fully 90% of the population. Under such conditions 
I am quite sure that power could be taken peacefully, ab¬ 
solutely peacefully. 

Mr. Lynch: Continuing on relative to that questioning, 
you were asked, “Even though you do not meet witli suc¬ 
cess in the elections'’, that is your Socialist Workers Party, 
“vou believe that that ultimatelv mav become necessarv”, 
and to that you replied, and I quote, “It may be necessary”. 

Mr. Kutcher: I think I was confused there when I an¬ 
swered because j^ou have to understand I am a poor reader, 
you see, and when I read something I have to read it over 
several times before I understand it completely. It’s the 
same way when you ask me long involved questions, some¬ 
times by the time you get through asking a question I for¬ 
get what the first part was about and, therefore, I am likely 
to make a wrong statement. 

Mr. Lynch: Well, now, I ask you this question, if you are 
not able to establish this Labor Party to which you re¬ 
ferred this afternoon, and are not able otherwise to ac¬ 
complish the purpose of your party, would you, in order to 
accomplish your purpose in the end, would you if necessary 
resort to force? 

Mr. Kutcher: No sir. 
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Mr. L\Tich: I think perhaps your testimony may be a bit 
different at this time than it was before the Board below. 
Continuing: on in relation to that you were asked by he 
Chairman of the Board below, and I quote, “in the event 
that constitutional means cannot accomplish the purpose 
of the party, the objectives, does the party advocate change 
by other than constitutional methods?” You were asked 
that question. Now, that is a plain and simple question. 
It says, “in the event that constitutional means cannot ac¬ 
complish the purpose of the party, the objectives, does the 
party advocate change by other than constitutional meth¬ 
ods”. A clear-cut simple question, and you replied, and I 
quote, “When the time comes for the changes to be made, 
the fact that the majority of the people consider the change 
necessary, in my mind, makes it legal ”. Then to clarify that 
you were further asked, “Who would determine what the 
opinion of the majority of the people would be, Mr. 
Kutcher”, and you replied, and I quote, “We would know, 
if the majority of the people were with us, we would know”. 
The next question was, “How would you know”, and you 
said, “Because they would support us. Whenever the party 
called for certain actions that have to be done, the majority 
of the ])eople would be there to do it”. From that testi¬ 
mony of yours, it is indicated that you would resort to force 
and violence to gain the aims and purposes of your Party 

if that were necessary. 

«> 

Mr. Rauh: Mr. Chairman, I object, because you have read 
part of a series of questions without reading the whole 
number which explains it. Mr. Kutcher, himself, in about 
three lines later makes a clear explanation. 

Mr. Lynch: I am reading this colloquy to ask him some 
questions. 

Mr. Rauh: I think you should ask him the whole colloquy. 

Mr. Lynch: The whole colloquy is in the record here. 

Mr. Rauh: Three lines later, I call to your sense of fair¬ 
ness, the whole thing is explained. 

Mr. Lynch: The explanation to which you refer I also 
want to put in the record, because I certainly do not want 
to be in any sense unfair to Mr. Kutcher. The questions I 
was about to ask in relation to the questions I referred to 
will indicate that, I believe. 
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Further in the record the Management Representative 
at the hearing before below addressed Mr. Kutcher, right 
after my last quote from Mr. Kutcher’s testimony, and 
said, “In other words, you w’ould act on the assumption, 
through membership in your party, that the majority was 
in accord with your project?” Mr. Kutcher replied, “If 
we w'ere in a minority, we could never make a change”. 
Then he was asked, “If you were in a minority, would you 
advocate a change by violence?” He answered, “Xo”. 
Then the question was put, “By what method w’ould you 
determine whether you were in a majority or a minority”, 
and he answered, “We would know bv the wav election re- 
suits turn out. By that time I think we might get one or 
two or three representatives in the Congress or other 
local—or elected in other elections. We have—in other 
countries we have representatives of the Fourth Interna¬ 
tional—were elected to Congress—to Congressional bodies 
—for instance in Ceylon, and so on, and we know that 
the majority is wdth us—we liave enough of a majority 
to get somebody elected”. Does that cover it? 

Mr. Rauh: Yes sir, and I thank you, and I know there was 
no intention to confuse the witness. 

Mr. Lynch: I assure you there was not, as I was leading 
up to these questions. 

Now, I want to ask you, Mr. Kutcher, in view of your an¬ 
swers to those questions I referred to, if you as a member 
of the Socialist Workers Party were called on for certain 
action, that is if for instance the Partv called for militariza- 
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tion of Party members, if they did that for instance by a 
national convention of the Party, would you go along with 
such procedure or action? 

Mr. Kutcher: No sir. 

Mr. Lynch: You would not do so? 

Mr. Kutcher: No. 

Mr. Lynch: Why? 

Mr. Kutcher: Because I am against force and violence. 
I was in the war, I saw force and violence practiced in the 
war and I am sick of it. I just think there should be a 
better way for people to live. 

Mr. Lynch: If now or say ten years from now the leaders 
of the Socialist Workers Party decided it was time to strike 
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and take control of the government from the capitalists, 
would you go along? 

Mr. Kutcher: I can’t say what I would do ten years from 
now. I certainly don’t think I would. 

Mr. Lvnch: You have indicated in vour testinionv verv 
clearlv that it might be necessarv to achieve the aims of 
your Party to resort to force and violence. Do you advo¬ 
cate something else now? Are you advocating something 
else at this time? 

Mr. Rauh: I object to that question because I do not know 
of any previous testimony he meant that. You are drawing 
conclusions from earlier testimony that I do not believe 
are fair inferences from it. I know you are trying to be 
just as fair as any Government employee could be, but it is 
a complicated question, sir. 

Mr. Lynch: Do you say, Mr. Rauh, that in previous testi¬ 
mony ^Ir. Kutcher did not lead the Board to believe that 
if it were necessary to resort to force and violence that 
would be used? 

Mr. Rauh: In defense, yes sir, but only in defense, and 
I think that is the essence of your question. 

Mr. Kutcher: I think what I meant to say was, after the 
taking of power, supposing the Labor Party came into 
power and the capitalists were ousted, you might try to 
organize a coup d’etat? That happens a lot in other coun¬ 
tries and it might even happen here. 

Mr. Rauh: I want to state, I want the Board to know that 
1 was not at the previous hearing, but it is my belief from 
reading of the record that the references to force were in 
defense of—against what Mr. Kutcher has just referred 
to as a coup d’etat against a properly elected government 
of his choosing, and that is why I objected to the question. 

Mr. Lynch: I have just been reviewing the questions here 
further, Mr. Rauh. We need not go over those questions 
again I trust. I do, however, in view of your objection 
to my question desire to refer specifically to this one ques¬ 
tion and the answer. He was asked, “In the event that con¬ 
stitutional means cannot accomplish the purpose of the 
party, the objectives, does the party advocate change by 
other than constitutional methods?” Now, of course, he 
could well have answered that question yes or no. He did 
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not so choose to answer it, but he replied to it in this way, 
and I quote, “When the time comes for the changes to be 
made, the fact that the majority of the people consider the 
change necessary, in my mind, makes it legal”. Now, there 
may be variations of interpretations to be put on Mr. Kutch- 
er’s reply, and this panel will analyze the evidence as a 
whole. We are not going to pick out any particular ques¬ 
tion and hang him on it, I can assure you. We are trying 
to find out basicallv the lovaltv or lack of it bv this man. 
Any question asked will be in its relationship to the whole 
testimony. 

Mr. Rauh: The question you just read and the answer 
are a part of this group. I agree that that testimony is 
not the clearest testimony I ever read, but I call your at¬ 
tention to the fact it must be obvious to you even now, I 
hope Mr. Kutcher is not going to take offense, he is not a 
skilled technician either in questions and answers or in this 
very complicated problem you have. I think there has 
been some confusion even this morning, although I will say 
that there is much less than likely looking at the record. 
But I think we are all in agreement, I share your feeling 
that this is not entirely clear, but I thought the way you 
put the question sort of drew a conclusion against Mr. 
Kutcher. I have made my point. If you want to put a 
question, Mr. Kutcher can answer it. 

Mr. Lynch: I think I already asked him the question my¬ 
self after I referred to those other questions, and as for 
myself I see some conflict in his answers. Just what the 
effect of that will be, I am, of course, loath to say at this 
time without study of the whole record. 

(Recess at 3:10 P. M.—Change of Reporters.) 

Mr. Lynch: That is all the questions I have at this 
time, Mr. Rauh, but I believe the other members of the 
panel may have some references. 

Mr. Mason: I have none. 

Mr. Martin: I think you pretty well covered the field. 
I have a couple here, Mr. Chairman. Mr. Kutcher, at the 
hearing in Philadelphia you were asked the question, 
“As far as you know is the Socialist Workers Party con¬ 
nected with any international or foreign group or organi- 
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zation?” and you replied, *‘\Ve were disaffiliated from the 
Fourth International because the Congress passed the 
Voorhees Act late in 1940 or thereabouts which forbade any 
party or any oruanization to belong to an international 
organization." Later, Mr. Kutcher, you were asked the 
question, whether or not you have any association, con¬ 
tact or connection with any other Government not confined 
to Russia and excepting the Government of the United 
States. To that you replied “Xo. Xo party in the 
Fourth International has ever been able to come to power 
in any country." Xow my question, Mr. Kutcher, is: Do 
vou belong, or did vou at the time these charges were 
made, belong to the Fourth International? 

Mr. Kutcher: I belonged to the Socialist Workers 

Partv, not the Fourth International. 

» • 

Mr. Martin: Was the Social Workers Party a member 
of the P^ourth International? 

Mr. Kutcher: Xo, as I said before, the party disaffiliated 
when the Voorhees Act was passed. 

Mr. Martin: Could vou tell us what the Fourth Inter- 

» 

national is? 

^Ir. Kutcher: Well, it is like an international party, it 
is an international representative party—people from vari¬ 
ous parties of the Fourth International are on it. 

Mr. Martin: As a matter of fact it was formed in 1947, 
was it not ? 

Mr. Kutcher: It was a modification after disbanding 
the Third International. 

Mr. Martin: It took the place of the Third Interna¬ 
tional did it not ? 

Mr. Kutcher: Xo, it has no connections whatever with 
the Communist Party, if that is what your question means. 

Mr. Martin: I appreciate that. That is why I want to 
bring it out. 

You refer to the Fourth International throughout. 

Mr. Kutcher: Xo, the Fourth International was or¬ 
ganized—the founder of it was Trotsky. 

' Mr. Martin: I beg your pardon, that is the Fourth Inter¬ 
national. 

Mr. Kutcher: The Fourth International was founded 
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by Leon Trotsky after be said the Third International had 
betrayed the workers, had become so degenerated that it 
could no longer lead the workers in any country, the Social¬ 
ists. 

Mr. Martin: You were not affiliated at that time, the 
time the charges were made, with the Fourth International? 

Mr. Kutcher: Xo sir. 

Mr. Martin: In the course of your testimony you also 
said— 

Mr. Kutcher: MHien was this now? 

Mr, Martin: The testimony at Philadelphia. At the 
time of the testimony in Philadelphia it was not affiliated? 

Mr. Kutcher: Xo sir. 

Mr. Martin: At the time of your testimony at Phila¬ 
delphia you said—I don’t want to go too far back, but I 
will just take your answer—by what method would you 
determine a majority or minority and you replied, “We 
would know by the way election results turned out.” “By 
that time I think we might get one or two or three repre¬ 
sentative in the Congress or other local or other elections 
we have. In other countries we have representative of the 
Fourth International, we are elected to Congress, two con¬ 
gressional bodies and we know that the majoritv is with 
us. We have enough majority to get somebody elected,” 
that would indicate you were a member of the Fourth 
International. 

Mr. Kutcher: What I meant by member of the Fourth 
International, I meant there are parties in each of these 
various countries, political parties that adhere to the ideas 
of the Fourth International and we have a party in Ceylon 
which ran people for office and got them elected to the 
Colonial Party there. You see thev, in general, think in 
general. They think the way we do, the idea of getting 

Socialism. Thev think like we think and because thev 

• « 

think like we think they formed this association that has 

like a convention everv two vears or three vears and the 

• * 

representatives of that send representatives to an inter¬ 
national gathering. They come together and then they 
discuss the developments that are taking place in the 
various countries that is all, they report from one country 
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to the other what is "oins; on. That is what the interna- 
tional is. 

Mr. .Martin: I wanted to show that, Mr. Chairman, in 
justice to the employee because the record at Philadelphia 
had so many references to the Fourth International, that 
the Fourth International, as a matter of fact, was violently 
opposed to Communi.^m. That is a correct statement ? 

Mr. Kutcher: That is right, it is violently opposed to 
the regime in Russia. 

Mr. Lynch; There may be quite a difference between 
some brands of (^’oinmunism and the controlling regime 
in Russia. Didn't Marx teach Communism, Mr. Kutclier? 

!Mr. Kutclier: Well, it is called Communism or Social¬ 
ism. At various times the party would either—in the his¬ 
tory of the Marx movement the—party would either call 
it Communist or Socialist. 

Mr. Martin: What vou mean, the Fourth Interna- 
tional was opposed to Stalin Communism? 

Mr. Kutclier: That is right. 

Mr. Lynch: I have a question along that line. You 
were asked, Mi-. Kutclier, “if the Socialist Workers Party 
at any time was connected or had any contact or associa¬ 
tion with any foreign Government?” You didn’t have 
the o})i)ortnnity to an.swer that question at the hearing 
before the Veterans Administration Loyalty Board in 
Philadel])hia because the management representativ’e at 
the hearing olijected to it on the grounds it was improper 
inasmuch as the Board could not question the classifica¬ 
tion given the Social Workers Partv bv the Attornev 
General. Xow I think the question is a proper one as it 
relates to you knowledge of the Socialist Workers Party 
and what it stands for and I should like to have your 
answer to that question so far as you have knowledge or 
opinion with respect to the answer. Does the Socialist 
Workers Party have any connections or did it hav’e any con¬ 
nections with anv foreign Government? 

Mr. Kutclier: Xo sir, no connection. 

Mr. Rauh: As a matter of fact, there is no form of 
Government operated on your principles? 

Mr. Kutcher: Xot right now, no sir. 

Mr. Lynch: You were also asked and, Mr. Rauh, I refer 
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to Page 79 of the record, you were also asked and I quote, 
“As far as you know after that, after your disaffiliation 
with the Fourth International, had the Social Workers 
Party any connection with a foreign organization?'’ and 
to that question vou answered “Yes.” Do vou now sav 
that you meant your answer at that time to be “Xo” or 
was the answer “Yes” correct? 

Mr. Kutcher: Xo sir, there is no connection at all. 

Mr. Lynch: There is no connection ? 

Mr. Kutcher: No sir. 

Mr. Lynch: Do you see that reference, Mr. Rauh? 

Mr. Rauh: I do. 

Mr. Lynch: Apparently whaf happened, Mr. Meyer who 
was then Mr. Kutcher’s attorney recognized Mr. Kutcher 
had not understood the question because he repeated it in 
a slightly different form and Mr. Merker came in and ob¬ 
jected and they never got the thing cleared up. I ask you, 
Mr. Kutcher, is the Socialist Workei-s Partv now or did it 
at anv time have anv connection with the foreign govern- 
ment. 

]\rr. Kutcher: The foreign government, no sir. 

Mr. ^Martin: Isn’t that too broad an answer? How 
would you know ? You are just a minor officer, are you not ? 

!^^r. Kutcher: Well I know somewhat the history of the 
struggle, that is, I have read somewhat on the history of 
the struggle and I know that Trotsky began in opposition 
to Stalin, absolutely opposed to Stalinism. He began his 
struggle against Stalin as far back as 1924 and has been 
in 1)itter opposition since then. The thing came to a head 
in 1927 when Trotsky was expelled from the country by 
Stalin and in this country those in the Communist Party, 
^^r. Cannon and one or two others, I believe, at that time 
who sui)ported Trotskv’s views were also expelled from 
the Communist Party of the United States. 

Mr. Lynch: That was 1928? 

Mr. Kutcher: 1928,1 believe something like that. 

Mr. Martin: I have one other question to ask. Mr. 
Kutcher, if you had knowledge that a verv close friend of 
yours was a Communist, a member of the Communist Partv 
of the United States of America and you had such knowl¬ 
edge would you voluntarily go to the Federal Bureau of 
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Iiivesti<i:atioii, Department of Justice and impart tliat 
kno\vled<?e 1 

Mr. Kutclier: Well, I don’t think that anvone should 
be punished until they have done somethine.' wroni; and if 
a man honestly believed in Communism I don’t think I 
would if that was his belief and he hadn’t done any overt 
act a^rainst the Government. I don’t think I would. 

^Mr. ^lartin; Mr. Kutcher, if you had positive knowledge 
that a friend of yours was a communist, a member of the 
Communist Party of the United States of America you 
wouldn’t voluntarily go to the Federal Bureau of Investi¬ 
gation if you had positive knowledge the friend was a 
Communist ? 

^Ir. Kutcher: Xo sir, T can’t say I would. 

Mr. Martin: You would not? 

Mr. Kutcher: Xo, sir. 

?^Ir. Martin: You would not divulge the information to 
the FBI? 

]\rr. Kutcher: Xo, sir. 

Mr. Lynch: Mr. Mason, do you have any other questions? 

^Ir. Mason: Xo, I have no further questions. 

^Ir. Lynch: The Board has nothing further to ask ^fr. 
Kutcher. 

Mr. Rauh: I think before, ^[r. Kutcher, you felt that the 
Board was trying to get at Mr. Ring when they asked you 
about him rather than ask questions about yourself. Are 
you now prepared to answer questions about Mr. Ring? 

^^r. Kutcher: I would say that Harry Ring is a public 
figure in the party. He has made many public speeches. 

Mr. Rauh: How well do you know Mr. Ring? 

Mr. Kutcher: I think he has been in the party as long 
as I have. 

^^r. Rauh: Is he a member from Xewark? 

^Ir. Kutcher: He was in the Xewark Branch and now is in 
the Xew York Branch. 

Mr. Lynch: That reference in regard to Mr. Ring only 
comes about in regard to IMr. Kutcher being associated 
with people within the Socialist Workers Party and in no 
sense did we have any intention whatsoever of getting any 
information from Mr. Kutcher injurious to Mr. Ring, 
none at all. 


81 


Mr. Rauli: I explained that to Mr. Kutcher which was the 
reason I asked him to change his mind. 

Mr. Lynch: I tried to explain it this morning. He 
wouldn’t believe me. I asked a question, sir, about his 
brother Robert Ring. 

Mr. Kutcher: IVell, you asked and all I know about him, 
sir, the only connections I have had with him, I know him 

as the Editor of the Newark Sundav Call and the onlv 

«> * 

time I had contact with him I went up to the Newark 
Sunday Call to deliver a press release. That is all. 

Mr. Rauh: Your contact with Harry Ring was through 
the party meetings. 

Mr. Kutcher: That is right. 

^Ir. Rauh: Now somewhat earlier you were asked some 
questions about whether you attended meetings which 
somebody had spoken. I think the names were Press and 
Dollinger and I think you indicated you had not attended 
those meetings, had Tiot heard them speak. I don’t know 
what the misunderstanding was, but do you recall hearing 
Press and Dollinger speak? 

Mr. Kutcher: Yes, they spoke all right. I was just 
afraid that those people would get into trouble if I testi¬ 
fied in such a manner about them. That is all. I didn’t 
want to answer any questions about other people at all. 
I was hoping that I would never be asked any questions 
about other people. 

Mr. Mason: Your answer to that “you had never heard 
them” was your answer to the question as to whether you 
ever heard them “No.”? "Wasn’t it “Yes” in the begin¬ 
ning and you gave that answer because you didn’t want 
to get them into trouble? 

Mr. Kutcher: That is right. 

Mr. Mason: You mean you would lie to keep them out of 
trouble ? 

Mr. Kutcher: I am afraid I did, sir. 

Mr. Rauh: The actual answer was not “No” it was “T 
don’t remember” but the correct answer was that he had 
heard them speak. 

Mr. ^lason: Is that straightened out now? 

Mr. Rauh: I believe so. 


Mr. Lynch: Have you anything further, Mr. Rauhf 

Mr. Rauli: I was just looking through iny notes. I 
would say my major problem at the moment comes back to 
whether we should have IMr. Dobbs and other members of 
the Socialist Workers Party testify in relation to the 
party. 

Mr. Lynch: In respect to that, of course, we can’t try 
out that issue here. We can only let you submit such 
evidence as you desire, if you should desire to do it, for 
whatever force or effect we are able to give to it. I want 
to ^ay merely that we do not wish at this hearing to pre¬ 
clude you from making any representations of the char¬ 
acter of that organization. 

Mr. Rauh: Am I correct in assuming, Mr. Lynch, that 
whatever our witnesses might say about the Social Work¬ 
ers Partv, tlie Board would feel bound bv the action of the 

» - * 

Attorney General insofar as he has listed the organiza¬ 
tions as subversive and other places that have placed 
them on the list? 

^Ir. Lynch: The (luestion of how far this Board will be 
bound by the Attorney General’s determination is one that 
this Board will have to determine when it gives considera¬ 
tion to the case and I can’t at the moment give you any 
assurance to that. 

Mr. Rauh: I must ask just for a minute to ask Mr. 
Kutcher and Mr. Xovak what they want to do. I can 
only advise them what the problem is and they are going 
to have to decide that. (Discussion olY record) Mr. Kut¬ 
cher and Mr. Xovak are not certain whether they want 
me to call these witnesses from the leadership of the So¬ 
cialist Workers Party because they are not clear on what 
effect calling them would have. My own feeling is that 
if we have to decide now I would prefer to call them since 
it might prejudice the record if I failed to do so in view 
of the opportunity, limited though that it is, to call them. 
My own request would be that we leave the record open 
at the conclusion of the hearing today subject to our later 
notification to the Board as to whether we would like 
further opportunity to present these witnesses. 

Mr. Lynch: Mr. Rauh, may I state for the record that 
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Mr. Kutcher's case will in no way be prejudiced by your not 
addressine,- vourself to the nature and character of the 
Socialist Workers Partv in the sense that bv not doins: 
that we could say that silence gives consent. There would 
be nothing of prejudice in that request. I would like to 
emphasize to you that any consideration we give to the 

evidence vou submit and anv conclusions we mav come to 

» 

in relation to that so far as we may be permitted to make 
any conclusion in respect to it will in no sense be binding 
on tlie Government other than in the disposition of this 
panel in its recommendations on this particular case. 

Mr. Rauh: May we leave the matter that I will inform 
the Board in a couple of days whether we so desire to 
jDresent these witnesses. 

Mr. Lynch: ]\Iay I ask if you do desire to present these 
witnesses if they can testify here? 

Mr. Rauh: If we present them I don’t see why we 
sliouldn’t have them come here. 

Mr. Lynch: How much time do you want on that? 

]\rr. Rauh: That depends on the schedule of people that 
I don’t know or never met and have to get in touch with. 

Mr. Lynch: Today is March 9, can you advise us by 
the 12th? 

Mr. Rauh: Yes sir, we will advise you this week. We 
don’t want anv delav in getting through with the con- 
sideration of the appeal now that we have started. We 
will advdse you this week. 

Mr. Lynch: The date that I fixed is Thursday. 

Mr. Rauh: We will advise you by Thursday. 

Mr. Lynch: I don’t want to go into next week. 

Mr. Rauh: We will advise you by Thursday. 

Mr. Lynch: That is all we have to consider at the pres¬ 
ent time. 

Mr. Rauh: I could save this until after these people 
testified if I were certain they were going to testify. 

Mr. Lynch: That is a point you will have to ascertain. 

Mr. Rauh: I better go ahead and have mv sav. 

Mr. Lynch: Mr. Mason has a matter he wants to discuss 
for a moment please. 

Mr. Mason: I would like to ask you some questions about 
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your previous testimony so that you can, I hope, clear 
my mind as to what you meant. I don’t know what page 
it is on in the printed record. On the typewritten record 
which I have here it is on Page 43 and it is during the 
questioning of Mr. Elzroth where they were talking or ask¬ 
ing questions about the socialization of industry and 
whore Mr. Kutcher was talking about this conspiracy 
which Mr. Lynch mentioned earlier and where Mr. Kut- 
chor said that some of the states passed laws which made 
it hard to get on the ballot. 

Mr. Rauh: Page 97 of our record. 

Mr. Mason: Part of Mr. Elzroth’s question reads like 
this, “If the Socialist Workers Party came into power 
do vou believe that the socialization of industrv would be 
accomplished through submission of constitutional amend¬ 
ments or otherwise?” and then your reply was “I do not 
think that the capitalist will permit the socialization of 
the industries especially with the provision that we pro¬ 
vide that they be operated under the control of committees 
of the workers who professionally work in the industry. 

To refer to the nationalization of industries in England 
the former capitalists are still managing the industries 
and they are still obtaining their profits from them.” The 
next question by Mr. Elzroth you stated in you response 
to answer awhile ago that you believed all this could be 
accomplished through open and free elections. Your an¬ 
swer now seems to imply that you do not so believe. Now, 

Mr. Kutcher, you said this following what I have just read 
from Mr. Elzroth, “It could be accomplished if the mi¬ 
nority of capitalists consent to it. If they don’t consent 
to it then the majority must use force in order to enforce 
its will.” Will you please explain that last answer to me? 

Mr. Kutcher: As I said this morning, I believe that this 
can be accomplished peacefully, that probably in this 
country the overwhelming majority of the people will 
support the people and will carr^' through the socializa¬ 
tion of industry'. If the former owners of industry should 
organize then the Government, duly constituted govern¬ 
ment now would have to take such measures as they find i 
necessary to defend themselves. 
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Mr. Mason: You mean if the owners of industry would 
take up arms? 

Mr. Kutcher; That is right, sir. 

]\rr. ]\Iason: Then the wishes of the majority would have 
to be enforced by the majority taking up arms. Is that 
correct ? 

Mr. Kutcher: Yes sir, that is what I meant, sir. 

Mr. Mason: Can you conceive of any instance when you 
would advocate the use of force by the majority to enforce 
its will upon the minority other than when the minority 
first took up force against the majority? Do you under¬ 
stand that? 

Mr. Kutcher: If the minority wouldn’t take up force there 
is no use in using force on our side. Is that what vou 
mean, sir? 

Mr. Mason: That is practically it. Do I understand you 
to say the only time you would advocate the use of force 
is when the minority first took up force itself? 

]\Ir. Kutcher: That is right. 

Mr. Mason: The minority first has to take it up? 

Mr. Kutcher: That is right. There is no need for it 
otherwise. 

Mr. Rauh: Along that line, Mr. Kutcher, is it your po¬ 
sition or that of your party, as you understand it, that 
tliere should be preparation for the minority’s use of force 
through the establishing of arms or building of military 
strength among the workers? 

Mr. Kutcher: No, I don’t say they should prepare by 
taking up arms. What we would do is tell the workers that 
possibly the minority might try to use force and if they do 

that thev are forewarned. Thev shouldn’t sav to them- 

* * • 

selves “we were never told” or they could say themselves 
if such a thing happened “Well the party told us that 
this might happen so we are not surprised,” but we don’t 
advocate going out and saying you got to store arms, you 
got to hide guns and bombs and etc. in cellars and such 
to be ready. We don’t say that. 

IMr. Lvnch: Mr. Kutcher, vou advocate abolition of our 
present capitalist system of gov’ernment? 

Mr. Kutcher: Yes sir. 
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Mr. Rauh: If that concludes the questioning I would like 
just a few minutes indulgence and then if we do not have 
other witnesses we wouldn’t have to have another meeting 
of this claim back we are having here. 

!Mr. Lynch: All right, !Mr. Rauh, you proceed. 

Mr. Rauh: The tendency to be melodramatic or overstate 
in a case of this kind is obvious and I shall try to refrain 
from that as I think we all understand the problems that we 
are faced with. I will not even do any more than refer to 
the war service and to the efficiency on the job, other than to 
say that it seems to me it would take a great deal to over¬ 
come those two factors. I am confident that the members of 
the Board would not lightly decide to overweigh those two 
factors, particularly when Mr. Kutcher has testified he never 
sought to convert people in the Army or on the job and there 
is no evidence anywhere to the contrary. 

We come first to the problem of radical views and the right 
to espouse radical views and still hold Government office. 
I suppose that there is no way that you could espouse any 
more radical views with respect to the economic system 
than Mr. Kutcher has espoused. Those views, however, I 
cannot feel are related to loyalty. The thing that is re¬ 
lated to a loyalty is whether you believe in democracy and I 
think the line is drawn between those who would retain 
democracy and majority will is against those that would 
substitute some form of dictatorship, whether they be Com¬ 
munist on one hand and Fascist on the other for our demo¬ 
cratic Government. 

We liave had some strange changes economically in this 
country and I don’t know but that a southern plantation 
owner in 1789 would not have felt that a proposal to abolish 
slavery was as much a change in the economic system as a 
proposal to do away with the capitalistic system. Indeed I 
take it that was his capitalist system. I suppose too the 
majority of the people in the United States at that time 
would have felt that it would take force to do away with 
th.e institution of slavery and yet we know that a constitu¬ 
tional process did away with it except insofar as those who 
held the slaves sought to resist the governmental action. 

I don’t believe in the philosophy of production for use, 
but I don’t see how one can be held to be dislayol for believ- 
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ing it or for acting to obtain it. It seems to me he could 
only be held to be disloyal if he wanted to couple that pro¬ 
duction for use with a dictatorship which did away with our 
present freedom. I happen to believe that you couldn’t run 
a production for use system without a dictatorship and that 
is why I would be opposed to it, but I think that focuses the 
basic idea. These people believe rightly or wrongly that 
you can run a production for use system consistent with 
freedom, political freedom and if you can I don’t see that it 
is disloyal to our Goverimient to say we are going to change 
our democracy to do away with private property. However, 
it may shock you to think of such a situation. I don’t think 
you have a right to say that another person that conceives 
of such a situation is himself disloyal. 

That article from The Militant that Mr. Lynch read 
doesn’t prove, I think, what was employed in the question 
from the article. The three examples given there on which 
Mr. Kutcher properly patterns himself were the Ben Frank- 
lin-Thomas Jefferson Revolutionists, the Lincoln Episode 
in which he saved our country and the Lenin abolition of 
the Czarist Regime. I personally don’t put tlie Lenin action 
in the same category as the Jefferson and Lincoln episodes 
in the history of the world and yet I can’t feel a man is dis- 

loval who wants to make that historical analouv to liis 
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present feud, so the question really comes down to how 
they are going to accomplish this end of doing away with 
private property. 

Just bv wav of an additional statement about the riuht to 
advocate the doing away of private property, it seems fun¬ 
damental for this reason, there is some doing away with 
private property and profit in practically every social ad¬ 
vancement of the last 150 years. Those who own the largest 
aggregations of capital also feel that there is and they are 
very often right that there is a lessening of the rights of 
private property with each regulation of that private v^rop- 
erty. Many people, for example, believe in socialization of 
the railroads. Well, what Mr. Kutcher believes in is the so¬ 
cialization of the railroads and everything else, but if you 
once did aw’ay with the right to advocate the entire system 
of production for use by the same token you would be 
suggesting that it was a relevant consideration to do away 
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with any of the production for profit and subsequent pro¬ 
duction for use. Again I don’t think I believe in the Gov¬ 
ernment taking over the railroads, but yet I would have been 
even more shocked at a man who thought it was disloyal 
to advocate the Government taking over the railroads. Then 
1 would be after the man who advocated the Government 
taking over the railroads. 

Xow I feel that if vou ever get in this countrv in saving 
it is disloyal to completely believe in a system of production 
for use you reach the stage where every change in the pri¬ 
vate property system will be related in your minds to a 
question of loyalty and I don’t think we want to get into any¬ 
thing like that in this countrv. I come back to start on the 
(jnestion of how do you reach this end result and if you reach 
it in a constitutional manner then it seems to me that the 
extreme radical nature of the end product of production for 
use is not evidence of dislovaltv. I must sav that having 
studied the record and having listened to Mr. Kutcher I 
find the discussion of how this fanciful end is going to be 
accomplished a little bit fanciful itself. The time schedule 
looks something like this: Years of agitation for a labor 
party, may I interpolate, the time schedule on tlie most oi)- 
timistic Kutcherite proposal is going to look something like 
thi.s, it is going to take years to get the conference of tlu' 
labor groups, it is going to take years to build the party, a 
real sound party, is going to at first reflect the will of the 
majority of the workers as it exists today, namely what you 
migl'.t call Reutlier-iVIeany philosophy of improving capital- 
i'^m. Then it is going to take time to elect people of that 
philosophy, then it is going to take time to per.suade the 
people of that philosopliy, to a more radical position of so¬ 
cial production for use. Xow up many decades from here, 
Kutcher may feel he is going to get there in a couple of 
decades, I am farther up in liistory than that. It took the 
Britain Labor Party which does not subscribe to the Kutcher 
position which has much more conservative socialism, it took 
them 45 years to become the majority. It might not take 
that long. "We are talking about doing in the distance and, 
therefore, talking about the method of accomplishing the 
majority. 5Ye are talking about something a little bit un¬ 
realistic. 
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I recognize you have the responsibility, nevertheless for 
determining whether there is advocacv of force and violence 

* ^ «r 

even in that distant future. I think that the fact that you 
were given tliat responsibility is a mistake, that in my judg¬ 
ment a man has a right to advocate anv sort of thing if it 
is far enough off, but I agree with Mr. Lynch’s interpreta¬ 
tion of the responsibility of this Board as the situation now 
exists that even if there was advocacy of force at an un¬ 
limited period, the way the order and the various docu¬ 
ments in the loyalty program exist you have to consider, I 
think, those are wrong, I think unconstitutional, but I 
think I am arguing with the practical work of what I under¬ 
stand to be the responsibility of this Board and you have to 
consider that advocacy even at this tremendously projected 
future date involved. 

Now what is the nub of the question? I think even with 
]\rr. Kutcher’s inadequate and rather inarticulate inartistic 
testimoiiv what he was trving to sav was that we want to 
become the majority at this future period by education and 
the election, but we distrust capitalism and don’t believe 
they are going to let us become the majority that way. AVe 
believe they are going to take up arms and at that tijne 
force must fight force. I recognize that who the aggressor 
is in any operation is a hard thing to say. You have debates 
over who started what and you have them in your own home 
in which of vour children reallv started the battle that vou 
are called upon to settle and yet it seems to me that if a man 
honestly believes that he can take office peaceably, if he hon¬ 
estly believes the only chance of that not helping is through 
force from the other side, vou can’t sav that man believes 
in the overthrow of the Government by force or violence at 
the projected future time that is involved. 

Now how do we prove that Mr. Kutcher is loyal. Well, 
we i-efer, and I shall not do any more than refer to it as I 
said, to war service and efficient work. We also presented 
here a half dozen responsible people who gave testimony by 
affidavit concerning his loyalty. As far as I know, no one 
has ever testified or indicated his disloyalty other than his 
beliefs and activity in the Socialist Workers Party which I 
have just tried to explain to the best of my ability so there 
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poems to bo only testimony of loyalty and of the Socialist 
AVorkors Party Activities. 

Xow the loyalty program stemmed out of a situation 
where the Administration felt that it was important to get 
i*id of employees who might Ix^ loyal to a foreign govern¬ 
ment, namely, Pussia. I don’t think there can be any ques¬ 
tion but that it was the protection of the United States from 
Russia that started the loyalty program. It is through that 
it also applies to members of the Ku Klux Klan. It also 
applies too in other fields, but I don’t think that fact 
changes the motivating force here was an affort to protect 
the United States against Russia. That is why I brought 
the Peoy)le‘’s World to show you the position of the Com¬ 
munist Partv, not against the Socialist Workers Partv, 
which is well known, but against James Kutcber. ^lay I 
just read two paragraphs of this? 

“A none too cleverly disguised booby-trap has been 
laid for progressive minded people of the Northwest 
through circulation of a leaflet making a great hue and 
cry over one Janies Kutcher, a member of the Trot- 
skyite ‘Socialist Workers Party’ who was assertedly 
fired from his government job for his so-called politi¬ 
cal opinions. 

“Let it be stated that everything connected with this 
sorry affair reeks of fraud and deceit. What is being 
touted as the ‘case of the legless vet’ and a ‘test case’ 
for civil liberties hasn’t the remotest connection with 
the defense of civil rights or the struggle against Presi¬ 
dent Truman's outrageous ‘loyalty’ purge of govern¬ 
ment employees. 

“Inded the Trotskvites themselves give the show 
away by blandly presenting the American Legion as one 
of the organizations defending Kutcher. This big brass 
niilitarv outfit, which has brazenly added book burning 
to its long list of blows at the fundamental rights of 
all citizens, has the gall to say that the firing of the 
Trotskyite is a ‘doubtful’ loyalty case. 

“In other words, the so-called right to restore 
Kutcher to his job is in reality a fight to establish the 
‘right kind’ of police state thought control,” 
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I miu’ht say as Ion" as the People’s 'World referred to 
Tlie American Legion action I might read the two sentences 
from a publication of their’s back in 1949. It is a publica¬ 
tion called Xational Americanism Commission, “Kutcher, 
the legless veteran, lost both legs in Italy. His job in the 
Veterans Administration was definitely non-confidential or 
sensitive. The Kutcher case is, therefore, an almost perfect 
example of bureaucratic bungling in how not to handle a 
doubtful loyalty case.” I didn’t read that to be insulting, 
I read that to lead up to another very important point. I 
hope the Board won’t consider me forward in saying this. 
It seems to me that one of the problems in the loyalty pro¬ 
gram has always been the question of public acceptance or 
non-accei)tance of the actions of the Government agency. 
I l)elieve tliat certain actions have been taken in Govern- 
inent agencies because of pressure from people like Joe 
McCarthy. I believe they been taken because of a quite 
understandable feeling of the danger of public criticism if 
particular people were cleared. Xow that public criticism 
where it has occurred has alwavs been based on the thought 
tliat the employee really somewhat favored Russia. That 
just isn’t clear. That just isn’t true in this case. Xot 
only lias the employee made that completely clear, but by 
and large those elements of the public who are informed on 
this case, both liberal and conservative, have shown a sym¬ 
pathetic ])osition towards the Kutcher problem and I think 
it is a suri)rising contrast that the Communist West Coast 
Daily Worker tees off on Mr. Kutcher and the American 
Legion more or less feels that this is the kind of case where 
the employee ought not to be bothered under the program. 
It does seem to me that one could reasonably feel that the 
clearance of iMr. Kutcher would be well received even by 
those elements of the public including the Senator from 
Wisconsin who have been most vociferous in their state¬ 
ments that the program required a more stringent enforce¬ 
ment. 

I have only this last statement to add to it, that is that 
the Veterans Administration was created to assist veterans. 
I suppose that there is no more important function that the 
Veterans Administration has than the creation of a climate 


of tolerance and good will toward disabled veterans. It 
seems to me, therefore, that if this Board feels that this 
is a case where reasonable men could differ they must come 
to the conclusion on the side of the veteran. Now I hap- 
])en to feel that this is not a case in which reasonable men 
could differ about the outcome. I happen to feel that a 
man who has demonstrated his loyalty in action should not 
he punished and I think we have to face up to it that a dis- 
chai-ge here is the end of the possibilities of employment for 
^[r. Kutcher. I think this employee should not be punished 
for exi)ressing his views and trying to propagate his views, 
however radical in the face of his demonstrated loyalty. 
In other words, it seems to me this is a case where action 
speaks louder than words. The acts have been performed 
and I cannot feel that a Board which is responsible for the 
future of veterans can find that radical views should over¬ 
ride loyal action. 

Mr. Kutcher, ^Ir. Novak and I appreciate the full hear¬ 
ing we have had today and we leave our case in this posture 
with the understanding that I will tell the Chairman bv 
Thursday whether we would also like to present the testi¬ 
mony of some officials of the party. 

Mr. Lynch: Thank you, Mr. Rauh, ^Fr. Kutcher and Mr. 
Novak. Wo appreciate, Mr. Rauh, your competent and 
courteous representation of Mr. Kutcher. If there is noth¬ 
ing further the hearing will be closed. 

(Hearing adjourned at 4:35 P. M.) 

E.xhibit Number 12 

PROCEEDINGS OF VETERANS ADMINISTRATION 
LOYALTY BOARD OF APPEALS 

Filed February 7, 1955. Harry M. Hull, Clerk 

In re: James Kutcher, Clerk, Employee of the Veterans 
Administration at Newark, New Jersev. 

To the Administrator of Veterans Affairs: 

The case of James Kutcher, employed as Clerk at the 
Regional Office of this Administration, New'ark, New Jersey, 
is before this Board on appeal from the decision of the 
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Veterans Administration Loyalty Board findini? that rea- 

sonal)le •••rounds existed for the belief that he is disloval to 

* 

the Government of the United States. 

The appeal is now considered in keeping with the deci¬ 
sion of the United States Court of Appeals for the District 
of Columbia remanding the case to the Administrator for 
“consideration and determination by the Administrator 
of the ultimate issue as to whether on all the evidence rea¬ 
sonable grounds exist for belief that Kutcher is disloyal to 
the Government of the United States”. The appellant was 
granted a hearing before this Board on March 9, 1953, 
transcript of which constitutes a part of the record. 

Following careful review of the entire evidence of record, 
this Board concludes that reasonable grounds exist for the 
belief that the appellant, James Kutcher, is disloyal to the 
Government of the United States. The Board further finds 
that, pursuant to Executive Order 10241, reasonable doubt 
exists respecting the loyalty of this appellant, James 
Kutclier, to the Government of the United States. The 
Board also finds that the case falls within the purview of 
Section 9A of the Hatch Act. 

Provisions of the U. S. Civil Service Commission Lovaltv 

• • 

Review Board, Memorandum ^41, Third Revision, have 
been com])lied with in this proceeding. 

It is recommended to the Administrator of Veterans 
Affairs that he approv’e the findings and conclusions of this 
Board. 

George H. Lynch, 

Chairman. 

A. S. Mason, 

Member. 

B. Y. Martin, 

Member. 

Approved: Carl R. Gray, Jr., 23 April 1953. 

April 20, 1953. 
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Exhibit Number 13 


PKOCEEDIXGS OF VETERANS ADMINISTRATION 
LOYALTY BOARD OF APPEALS 


Filed February 7, 1955. Harry M. Hull, Clerk 

Ill re: James Kutclier, Clerk, Employee of the Veterans 
Administration at Newark, New Jersey. 

To the Administrator of Veterans Affairs: 


This case of James Kutcher, employed as Clerk at the 
Reiiional Offiee of this Administration, Newark, New Jersey, 
was before this Board previously on his appeal from the 
decision of the VA Loyalty Board finding that reasonable 
grounds existed for the belief that he was disloyal to the 
Government of the United States. On December 20, 1948, 
this Board, conforming to a Directive of the Loyalty Review 
Board, Memorandum No. 23, dated October IS, 1948, held 
that, inasmuch as the appellant admitted past and present 
membership in the Socialist Workers Party, which organi¬ 
zation had been designated by the Attorney General pursu¬ 
ant to Executive Order 9835 as within the purview of 
Section 9A of the Hatch Act, removal of the appellant from 
em])loyment by this Administration was mandatory. This 
received the consideration and approval of the Adminis¬ 
trator of Veterans Alfairs including a recommendation that 
the ‘‘action" of the VA Loyalty Board be sustained. The 
employee took his appeal to the Loyalty Review Board. 
The decision of this Board, as approved by the Adminis¬ 
trator, was there affirmed and in due course the name of the 
appellant was removed as an employee of this Administra¬ 
tion. Suit foi- reinstatement was brought bv Mr. Kutcher 
in the United States District Court for the District of 


Columbia. The dismissal order of this Administration was 


in effect sustained by that Court and appeal was taken by 
^»Ir. Kutcher to the United States Court of Appeals for the 
District of Columbia Circuit resulting in a decision of that 
Court to the effect that the Directive of the Loyalty Review 
Board, as relied on by this Administration, was beyond the 
authoritv of the Review Board and accordinglv was without 
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legal effect. The Appeals Court reversed the order of the 
District Court dismissing the complaint and remanded the 
case “with direction to enter .iudgment setting aside the 
order removing Kutcher from employment, without preju¬ 
dice to the order suspending Kutcher and consideration 
and determination by the Administrator of the ultimate 
issue as to w’hether on all the evidence reasonable grounds 
exist for belief that Kutcher is disloyal to the Government 
of the United States; and for such further action by the 
Administrator as may be consistent with his decision made 
upon that issue”. 

By letter under date of January 13, 1953, the Assistant 
Attorney General advised this Administration that the De¬ 
partment of Justice would not apply for a writ of certiorari 
and on February 11, 1953, the Assistant Attorney General 
transmitted to the Administrator the judgment Upon Man¬ 
date of the District Court for compliance with the remand¬ 
ing order of the United States Court of Appeals. Follow¬ 
ing administrative action, conforming to the order of the 
Court, Mr. Kutcher’s name was returned to the rolls as an 
employee of this Administration in suspended status and 
this Board now takes the case for consideration of the “ulti¬ 
mate issue as to w'hether on all the evidence reasonable 
grounds exist for the belief that Kutcher is disloyal to the 
Government of the United States”. A hearing was granted 
the appellant on March 9, 1953. He appeared in person 
together with Mr. George Novack, Executive Secretary of 
the Kutcher Defense Committee, and with his counsel, 
Joseph L. Rauh, Jr., Esq. of Washington, D. C. Transcript 
of that hearing constitutes a part of the file. That was the 
first hearing before this Board as Mr. Kutcher waived hear¬ 
ing in the prior consideration. However, in such previous 
consideration, hearing was had before the Veterans Ad¬ 
ministration Loyalty Board of first instance at Philadel¬ 
phia and on appeal before the Loyalty Review Board. 

Aside from the testimony of the appellant at the hearing 
on March 9, 1953, no new evidence has been presented by 
the defense other than a few communications in the nature 
of character testimony. 

In substance, the charges respecting disloyalty were 
brought against this appellant, pursuant to Executive Or- 
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der 9835, as the result of reports of the Federal Bureau 
of Investigation submitted to this Administration by the 
Civil Service Commission. The derogatory information 
found in such reports dealt very largely with appellant’s 
membership and activity in the Socialist Workers Party, 
an organization listed by the Attorney General, pursuant to 
Executive Order 9835, as Communist, subversive and one 
seeking to change the form of Government of the United 
States by unconstitutional means. The United States 
Court of Appeals, in its decision in this case, pointed out 
that in relation to loyalty proceedings, “neither Congress 
nor the President has seen fit to make membership in any 
organization designated bv the Attornev General cause for 
removal from Government employment”. The Court fur¬ 
ther emphasized that the ExecuUve Order, under which 
this appellant was charged, “makes disloyalty the test, 
and membership in organizations designated by the At¬ 
torney General, including those seeking to alter the form 
of Government by unconstitutional means, mereh' a factor 
‘which may be considered in connection with the determina¬ 
tion of disloyalty’ The foregoing references by the 
Court, dealing with loyalty proceedings under Executive 
Order 9835, were made in' support of the judicial viewpoint 
respecting the invalidity of the Directive of the Loyalty 
Review Board to the effect that membership in an organiza¬ 
tion designated bv the Attornev General as one seeking to 
change the form of Government of the United States by un¬ 
constitutional means requires absolutely, under the Exec¬ 
utive Order 9835, automatic dismissal of one shown to be 
a member of such an organization. The Court did not dis¬ 
count the importance of evidence showing one’s member¬ 
ship and activity in such an organization. It said: “We 
do not mean to suggest that membership in and activities 
connected with a designated organization may not, in the 
circumstances of a case, justify disbelief in the loyalty of 
an employee. Obviously such evidence might fairly support 
that conclusion, and so require an employee’s removal.” 
Further the Court stated: “. . . we now hold that the At¬ 
torney General’s designation of the Socialist Workers 
Party was competent e\udence in the administrative pro¬ 
ceedings against Kutcher.” In a word, in the view of this 
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Board the United States Court of Appeals held that in 
loyalty proceedings, under Executive Order 9835, member¬ 
ship and activity in any organization, however designated 
by the Attorney General, would not of itself necessarily 
result in mandatory dismissal from Federal employment 
but “in each instance it rests with the head of the depart¬ 
ment or agency to make, on all the evidence, the final and 
controlling determination” on the merits of each individual 
case. 

The appellant admits membership in the Socialist '^York¬ 
ers Party. In his answer to the charges before the VA 
Loyalty Board in 1948 he stated: “I have never denied 
my membership in the Socialist 'Workers Party; I do not 
deny it now; on the contrary, I proudly affirm it.” At 
tlie hearing before this Board on March 9, 1953, he was 
asked: “You were a member of the Socialist Workers 
Partv before vou went in the militarv service, were vou 
not?” He answered: “Yes, sir.” He was further asked: 
“And you have been a member continuously ever since?” 
And to this question he likewise answered: “Yes, sir.” 

In view of the decision of the United States Court of 
Appeals directing that this case be returned to the Ad¬ 
ministrator for liis determination on all the evidence and in 
view of the fact that the charges in loyalty proceedings 
arose by reason of membership and activity in the Socialist 
Workers Party, the members of this Board believed it ad¬ 
visable, if not requisite, that we be advised respecting the 
grounds on which the Attorney General listed the Socialist 
Workers Party as an organization liaving for its purpose 
the change in our form of Government bv unconstitutional 
means. In reply to request, Deputy Attorney General 
Rogers, on April 1, 1953, transmitted a summary of infor¬ 
mation in the hands of the Department of Justice respect¬ 
ing the character and nature of the Socialist Workers Partv, 
which constituted the basis of the Attorney General’s ac¬ 
tion. From such information, the following appears: The 
Socialist Workers Party was founded in January, 1938 by 
a group of adherents of Leon Trotsky, foremost among 
them being Janies P. Cannon and Max Shachtmaii who had 
been expelled from the Communist Party in 1928 for en- 
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.irairiii.s: ill activities on bclialf of Trotsky. On September 3, 
1938. (Iok\ii:ates from the Ikiitod States, fifteen foreiu’ii 
countries and a number of Latin-American nations met 
in Switzerland to found the P''ourth International. On 
September 15, 19.38, the Socialist Workers Party ])ublicly 
described itself as “The American Section” of the World 
Party of the Socialist Revolution (Fourth International). 
The Socialist Workers Party holds itself out as the only 
true Marxian Party, basinir its activities on a definite pro- 
.irrain, the aim of which is to ori>-anize all the workinjr 
people in the strucrnle for power and the transformation 
of existing: social order. To avoid penalties of the Voorlhs 
Act, requiring: re.iristration of an organization that is a 
part of an International Group, the Socialist Workers 

Partv, in convention on December 21, 1940 formallv severed 

• ' * 

its affiliation with the Fourth International but this did 
not eliminate the continuance of “fraternal ties” on the 
l)art of the Socialist Workers Party with the Fourth Inter¬ 
national. The Second World Coni>:ress of the Fourth Inter¬ 
national was held iii Paris in April, 1948. Shortly there¬ 
after the Quatrieme Internationale, official organization 
of the Fourth International, stated that only the Socialist 
Workers Party furnishes the framework for the future or- 
iranized develo])ment of the Trotsky movement in the United 
States. Followino: the Second Congress, contact between 
the Socialist Workers Party and the Fourth International 
continued. A member of the Socialist Workers Party’s 
Xational Committee, George Clark, attended the Third 
Congress held in Switzerland in Augaist-September, 1951, 
and as late as January, 195.3, a representative of the 
Socialist Workers Party’s Xational Committee was in 
Europe as its liaison representative to the Fourth Inter¬ 
national. In 1941, eighteen members of the Socialist Work¬ 
ers Party were convicted of conspiracy to advocate and 
teach the overthrow of the United States Government by 
force and violence. All received jail sentences and began 
serving their terms on December 1, 194.3. Farrell Dobbs 
and .James Cannon, present Xational Chairman and Xa¬ 
tional Secretary of the Socialist Workers Party, respec¬ 
tively, were among those receiving the heavier sentences. 
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The Deputy Attorney General reports, on the basis of evi¬ 
dence in the files of the Department of Justice, that: 

“Generally, the Socialist Workers Party seeks to 
accomplish its objectives by inliltratini^ labor unions, 
left-wing* groups and so-called liberal movements. Con¬ 
templating that other organizations and groups could 
bq infiltrated, the Socialist Workers Party embraced a 
program at its National Convention in November, 1950, 
which, among other things, called for the infiltration of 
NAACP and youth groups with emphasis on high 
school and college students and men of draft age. As 
part of its recruitment and indoctrination efforts, the 
Socialist Workers Party has established classes and 
schools in several cities at which its instructors pur¬ 
port to follow and adhere to the teachings of Karl 
iMarx and V. I. Lenin as interpreted by Leon Trotsky.’’ 

Bv letters from the Attornev General to the Lovaltv 

• » * *> 

Review Board dated December 4, 1947 and September 21, 
1948, the Attornev General cited the Socialist Workers 
Party as a subversive and Communist organization which 
seeks “to alter the form of government of the United 
States by unconstitutional means”. 

We have examined carefully the well considered decision 
of the Circuit Court of Appeals (8th Circuit) in the case 
of Dunne et al v. U. S. (138 Fed., 2nd 137) decided on 
September 20, 1943 wherein that Court affirmed the con¬ 
victions of eighteen members of the Socialist Workers 
Party for conspiracy to advocate the overthrow of the 
Government of tho United States by force, and to advocate 
insubordination in the Armed Forces in the L'liited States 
(18 U.S.C.A., Section 9A-11). Application for certiorari 
was denied by tho U. S. Supreme Court. This ease throws 
searching light on the character, nature, aims and pui*- 
poses of the Socialist Workers Party. The count in the 
indictment on which the defendants were convicted alleged 
that the conspiracy would be accomplished in the follow¬ 
ing manner: 

“1. The defendants, who were officers, leaders, ac¬ 
tive members, and in control of a certain political party 
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or organization known as the Socialist AVorkers Party, 
which said party or organization was composed of a 
large number of persons, the exact number being to the 
Grand Jurors unknown, would procure, induce, influ¬ 
ence, incite, and encourage the members of the Social¬ 
ist AVorkers Party, and divers other persons, whose 
names are to the Grand Jurors unknown, to join with 
them to bring about the overthrow by force of the 
Government of the United States, and the destruction 
thereof by force, and the opposition by force to the 
authority thereof. 

“2. The defendants would seek to bring about, when¬ 
ever the time seemed to them propitious, an armed rev¬ 
olution against the Government of the United States, 
and the authority thereof. 

“3. Said armed revolution would be brought about 
and joined in by the workers and laborers and farmers 
■ of the United States, or as many of them as said de¬ 
fendants and their co-conspirators could procure and 
induce to engage therein. 

“4. Said workers, laborers and farmers would be by 
the defendants and their co-conspirators urged, coun¬ 
seled, and persuaded that the Government of the United 
States was imperialistic, capitalistic and organized and 
' constituted for the purpose of subjecting workers and 
laborers to various and sundry deprivations and for 
the purpose of denying to them an alleged right to 
own, control and manage all property and industry in 
the United States, all to tlie end that said workers and 
laborers would be willing to take part in the armed 
revolution envisaged and projected by said de¬ 
fendants.” 

The Court found: “That such a drastic, complete change 
in the present form of Government in the United States 
was advocated as would inevitably result in abolishing that 
present form is beyond dispute in this evidence.” It was 
pointed out that “the Act (the Act under which the defend¬ 
ants were indicted and convicted) is not intended to pre¬ 
vent changes in our Government but to prevent such changes 
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boinjj: brouijht about in a particular manner—by violence.” 
The Court said: . . the question here is not the fact 

of chanire or the character of change advocated by ap¬ 
pellants but whether they propose to accomplish those 
chaiuies bv violence.” The Court found that the defendants 
did propose to accomplish the changes they sought by 
violence. 

It was pointed out that the Socialist IVorkers Party was 
established by persons who had been expelled from the 
Socialist Party because of their revolutionary—“left wing” 
—beliefs. At the founding convention held between De¬ 
cember 31,1937 and January 3,1938, the Socialist 'Workers 
Party issued a Declaration of Principles and adopted a Con¬ 
stitution. This Declaration of Principles is described as 
“an application of the Marxian theories and doctrines, his 
whole system of ideas, to the social problem in America”. 
The Court, in referring to the Declaration, said: “The 
Declaration sets forth the program of action to effectuate 
this overthrow of the existing capitalistic society and the 
Government which supports it . . . The final step is to 
overthrow the existing Gov’crnment bv force.” As leaving 
“no doubt” that the final means of accomplishment of the 
objects of the Socialist 'Workers Party are “to be force 
and not orderly change”, the Court quoted the following 
statements from the Declaration of Principles of that Party: 

“The belief that in such a country as the United 
States we live in a free, democratic societv in which 
fundamental economic change can be effected by per¬ 
suasion, by education, by legal and purely parliamen¬ 
tary methods is an illusion . . . The fundamental 

instruments of the workers’ struggle for power cannot 
bo the existing institutions of the governmental ap- 
])aratus, since these represent basically the interests 
only of the capitalistic minority . . . While relying 
on mass actions, propaganda and agitation as the means 
for furthering its revolutionary aim, the Party will also 
participate in electoral campaigns though at all times 
contending against the fatal illusion that the masses can 
accomplish their emancipation through the ballot box.” 
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That the final use of force to overthrow the Government 
was the method intended to be employed by the Socialist 
IVorkers Party was further shown, according to the deci¬ 
sion of the Court, “by expressions in the official publica¬ 
tions of the Party, by its leaders, officers, organizers, 
lecturers and writers, and by the privately expressed state¬ 
ments of such”. The Court pointed out that after Trotsky 
arrived in Mexico in January, 1937, various leaders of the 
Socialist Workers Party conferred with him relative to 
policies and actions and that in the Spring of 1938 and there¬ 
after the use of “Defense Guards” was discussed and that 
he, Trotsky, either originated or endorsed the idea. Such 
Guards were to be organizations which Party members 
would foster within labor unions to use force in protection 
of the unions; they were to grow into a militia and finally 
into the Ked Army. The Court said: “This record leaves 
no doubt that force was the ultimate means to be used by 
the Party in the overthrow' of the Government . . .” 

Tlie “Declaration of Principles”, as referred to in tlie 
foregoing, was, according to the facts related in the decision 
of the (’ourt, withdrawn at a specially called convention 
of the Party on December 21, 1940. The principle reason 
for this action w'as the passage of the Voorhis Act re¬ 
quiring registration of organizations associated with in¬ 
ternational groups. At the same convention in w'hich the 
Declaration of Principles wras w'ithdraw'n, a committee 
drafted an amended Declaration. As to this, the Court 
found: 

“This ‘suspension and w’ithdraw'aP w'as not intended 
to have and it did not have the slightest effect upon the 
Party doctrines and methods. Xo diminution of Party 
activity since ‘suspension and w'ithdraw’aP of the Dec¬ 
laration in December, 1940, is any^vhere suggested in 
this record. The contrary is showm. “There w’as not 
the slightest hint (said the Court) of any contemplated 
change in the important program as to use of force. 
If such a change w'as contemplated or intended to be so 
understood by Party members, it w’as carefully and in¬ 
tentionally concealed. Even as to the Voorhis Act, 
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this action was merely a subterfuge and smoke screen. 
As to that Act, members were advised that the Party 
iiiiglit have to go ‘underground’ and they should do¬ 
st I'oy membersip cards and be designated by numbers 

in order to conceal their identitv.” 

•/ 

This Board does not draw an analog\' between this ap¬ 
pellant and the defendants before the Court in the case of 
Dunne v. United States, supra, and conclude therefore that, 
as Kutcher admits membership and activity in the Socialist 
Workers Partv, it follows necessarilv that there is reason- 
able ground for the belief that he is disloval. The Court, 
in the Kutcher case, pointed to the direction of the Presi¬ 
dent to the effect that, in loyalty proceedings, membership 
ill a party or organization listed by the Attorney General 
is but one piece of evidence for consideration and the (’ourt, 
in the Dunne case, said: “We are not dealing here with 
])ersons who were simjily members of the Party and noth¬ 
ing more.” This Board is concerned with the conclusions 
of the Court in the Dunne case, on the basis of the evidence 
before it, only as throwing light on the nature, character, 
aims and purposes of the Socialist Workers Party of 
which this appellant is now a member and has been a mem¬ 
ber from the beginning. 

In the Dunne case, the Court said: “The purposes and 
methods of appellants centered in their activities in con¬ 
nection with the Socialist Workers Party.” Likewise the 
“purposes and methods” of this appellant, which form the 
basis of the charge.^ are centered in his membership and 
activity within the Socialist Workers Party. The Court, in 
the Dunne case, made it clear that the appellants there 
would not be criminally liable for membership in an organi¬ 
zation seeking to overthrow our Government by force unless 
they had knowledge of the organization’s unlawful purposes. 
Likewise this Board is of the opinion that, following the 
decision of the United States Court of Appeals in the 
Kutcher case, membership alone in the Socialist Workers 
Party on the part of Kutcher would not warrant a finding 
adverse to him under Executive Order 9835 if it were shown 
that he was innocent of the subsersive purposes and aims of 
that Party. We now address ourselves to this proposition: 
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Is this appellant, James Kntcher, aware of the purposes and 
methods advocated for the attainment of those purposes of 
the Socialist "Workers Party in which he continues his mem¬ 
bership and activity? 

The appellant frankly admits that he advocates, throui’h 
his iiiembershi]) and activity in the Socialist "Workers Party, 
a fundamental change in our existing system. He was 
asked: “Hr. Kutcher, you advocate abolition of our present 
capitalistic system of Government?” To that question he 
replied: “Yes, sir.” At the hearing before this Board, he 
admitted he was aware of the aims of the Socialist ^Yorkers 
Party but denied that that Party sought to effect them by 
other tlian constitutional means and he denied that the Party 
advocated the use of force to attain its ends. In undertalc¬ 
ing presently to state his understanding in that respect, is 
the appellant conforming to the truth? Ilis testimony be¬ 
fore this Board, in some respects, cannot well be reconcihHl 
with his statements before the Board below, the latter testi¬ 
mony being reasonably susceptible of interpretation that he 
then, in substance, admitted the Party’s intended use of 
force, if necessary, as a means to the ends sought. Before 
the Board below. Hr. Kutcher expressed the view that a 
minority in this country, through conspiracy, holds control 
of the Government. He was asked: “Do you believe then 
that unless the commissions, so to speak, of this minority 
who now holds control through a conspiracy does not adhere 
to the doctrines that you espouse, that force then will be 
necessary and justifiable?” To that question he replied: 
“Yes, sir.” Continuing on, relative to that question he was 
asked: “Even though you do not meet with success in the 
elections, . . . you believe that that (force) ultimately may 
become necessary.” He replied: “It may be necessary.” 
As to the foregoing questions, the appellant, before this 
Board, stated that he was confused as to the questions be¬ 
fore the Board below and upon rephrasing of the ques¬ 
tion by the Chairman of this Board Hr. Kutcher answered 
in substance that if it were not possible to obtain the ob¬ 
jectives of the Party through constitutional means he would 
not advocate force to effect the Party’s purposes. This 
Board is inclined to the view that the original answers of 
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this appellant before the Board below more nearly reflect 
the true intent and understanding of the appellant. 

By the appellant’s own admission, the integrity of his 
testimony before this Board comes into serious question. 
He was asked if he had heard certain persons, named in the 
FBI reports, speak at meetings of the Socialist IVorkers 
Party. He answered that he had not. After the noon re¬ 
cess of the hearing, his counsel referred to his testimony in 
that particular and requested that the appellant be permit¬ 
ted to further testify in that regard. Hr. Kutchor tlien ad¬ 
mitted he had heard the persons and explained that 
when, in his sworn testimony, he stated that he had not 
heard them, ho so testifled in order to protect them. He was 
asked by a mem])or of the Board: “You mean you would lie 
to keep them out of trouble?” To this he answered: “I am 
afraid I did.” 

In his testimony, the appellant stated he had read the 
Communist Manifesto, that there was to be found therein 
representative views of Karl Marx, and that he was in ac¬ 
cord with the course of action as advocated by Karl Marx. 
Asked if that would include World Revolution, he replied: 
“That includes bringing about socialism all over the world.” 
At another point in his testimony he stated that the political 
philosophy of the Socialist Workers Party was sometimes 
called Socialism and sometimes called Communism. He 
denied that the Communist Manifesto, as expressive of the 
views of Marx, contemplated revolution and destruction by 
force and violence, if necessary, of our present constitu¬ 
tional Government and way of life. Such denials were 
made in the face of his assertion of having read the ^Mani- 
festo and, what appears to be, in fact, his fair understand¬ 
ing of the teachings of ^larx set out, among other places, 
in the Communist Manifesto, the concluding paragraph of 
which reads as follows: 

“Communists scorn to hide their views and aims. 
They openly declare that their purposes can only be 
achieved by the forcible overthrow of the whole extant 
social order. Let the ruling classes tremble at the pros¬ 
pect of a communist revolution. Proletarians have 
nothins: to lose but their chains. They have a world to 
win. Proletarians of All Lands, Unite !” 
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(The foregoing quotation is taken from “The Commu¬ 
nist Manifesto” of Karl Marx and Friedrich Engels with an 
introduction and explanatory notes by D. RyazanolT, Di¬ 
rector of the Marx-Engels Institute in Moscow). 

This appellant was not merely a members of the Social¬ 
ist IVorkers Partv; he has been and is an active worker in 
that Party. According to his own testimony, he has worked 
without remuneration at the Headquarters of the Party at 
Newark, New Jersey for more than ten years. He was Sec¬ 
retary and member of the Executive CommiTtee of the 
Newark Branch of the Party. At the hearing before tliis 
Board, he was asked: “AVe have information to the effect 
that you were not only well known by the other members 
of the Branch, but because of vour close association with 
the Branch of the Party yon knew practically all members of 
that Brandi?” To which he replied: “Yes sir.” Ho was 
then asked: “Now, I ask you, with that close association 
and membersliip in the Party and activity in it over a 
period of year.s do you think you could escape knowledge of 
the purposes and aims of the Socialist AVorkers Party? 
AVhat do you think? Do you know what the aims are?" To 
that question lie answered: “I know what the aims are." 
This Board would not accept that answer as adverse to Air. 
Kutcher if we could find reason to believe that he was hon¬ 
estly mistaken and was innocent of knowledge of the true 
aims and purposes of that Party. AVe have no reason to 
believe that Air. Kutcher’s answer was any other than the 
correct one. 

On the record before us, including the Attorney General’s 
listing and viewed in the light of the decision of the U. S. 
Circuit Coura of Appeals in the Dunne case, this Board is 
satisfied that the Socialist AA’orkers Party advocates de¬ 
struction of our present system of constitutional Govern¬ 
ment by force, if necessary, in the attainment of its Com¬ 
munistic aims and purposes. Can one, who knowingly ])ar- 
ticipates actively in the furtherance of such an organization 
over a period of years, stand without reasonable doubt as 
to his lovaltv to our existing form of Government ? 

The view that the appellant knowingly participated in 
activities that would destroy, if necessary, by unconstitu- 
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tional means our system of Government and substitute in 
its place a Communistic state does not rest alone in any nec¬ 
essary implication to be drawn solely from the fact of his 
membership in the Socialist Workers Party. The appel¬ 
lant was confronted wuth a photostat.of a speech, under the 
name of James Kutcher, published in “The Militant’’, the 
official organ of the Socialist Workers Party, under date of 
May 9, 1949. It is entitled “They Can’t intimidate Us.” 
After the speech was read into the record, he was asked: 
“Did the Militant fairly correctly report that speech, Mr. 
Kutcher?” He replied: “It’s correct.” The report of 
that May Day speech was submitted by the FBI and is in¬ 
cluded in the transcript of the hearing before this Board 
which should be read in connection with this decision. In 
such speech, the appellant disclosed his knowledge tluit 
eighteen of the Party’s leaders had been imprisoned; he 
charged the ruling class in this country, that is, the “capi¬ 
talists” as preparing for a third World War; he pointed to 
“Lenin and the Bolsheviks” as “the most inspiring example 
of all” of the revolutionary movements and, in referring to 
Lenin and his followers, he said: “Today our Party is in a 
comparable position. Our numbers are small, and we are 
being subjected to a new* campaign of intimidation, but we 
do not meet the attack unarmed. Our ideas, our program 
that the masses must eventually turn to, these are all-pow¬ 
erful weapons. No subversive lists, no loyalty purge can 
destroy correct, scientific ideas. So long as we understand 
this, no campaign of intimidation can stop our march to 
victory. ’ ’ 

While it is true that upon being questioned wuth respect 
to his published statements, he denied that he intended 
advocating force to accomlpish aims sought, the implica¬ 
tions from his statements, viewed int he light of the full 
evidence, cannot lightlv be brushed aside bv a mere denial 
of subversive intent. In coming to our determination re¬ 
specting the issue before us, that is, reasonable doubt re¬ 
specting the loyalty of the appellant, we are reminded of the 
Court’s obiter dicta in the Dunne case \vhen it said: “Courts 
should be careful in all things—particularly and equally 

where basic human liberties or where the life of the countrv 

• 

is involved—but thev do neither libertv nor their countrv 
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a' service by being so naive or simple as not to take into 
account human nature and existing situations known to 

everv alert adult in the counti-v/’ 

• » 

While we make no comparison of the acts of the appellant 
and the defendants in the Dunne case, the acts complained 
of against tlie appellant all centered in his membership in 
and activity in the furtherance of the purposes of the 
Socialist Workers Party as did the acts complained of ])y 
the defendants in the Dunne case. While in the latter case 
some of the defendants were more prominently identified 
with leadershi]) of that Party than Mr. Kutcher is shown 
to have been, there were at least two defendants whose ])osi- 
tioiis in the Party are described as no greater than a com¬ 
parable position with that of Mr. Kutcher within the Party, 
namely, a member of the Executive Committee of a Branch 
of the Party. There a criminal prosecution was involved 
under which conviction could not be sustained unless u-uilt 
were shown beyond a reasonable doubt. In the case before 
us. thei'e is no criminal ])rosecution for conspiracy to de¬ 
stroy the (lovernment. Under the standard established by 
Executive Order, there is no issue in this loyalty ])roceeding 
of guilt beyond a reasonable doubt but rather merely a 
<luestion of the existence on all the evidence of “reasonable 
grounds for the l)elief“ of disloyalty of an employee of the 
federal government. 

The Board has come to its conclusion not without having 
given the most careful consideration to that part of the 
evidence favorable to the view of the appellant’s loyalty. 
At the hearing before this Board, the Chairman addressi’ig 

Mr. Kutcher said: “Xow, vour militarv record is alreadv 

• • * 

in the record here, Mr. Kutcher, and while we are referring 

to that I would like to sav that vour service in the Ai-mv 

• • * 

and vour Honorable discharge will be given full considera- 
* * *• 

tion. T think every member of this panel, I am sure that 
I do and I know mv colleagues do, is conscious of the nosi- 
tion in which we find ourselves in considering the loyalty 
of one who lost both of his legs in the service in the Armv. 
All that military record is pertinent and will be considered 
in connection with the issue of loyalty.” 

The military record of Mr. Kutcher has been given full 
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consideration. There also has been considered the fact 
tliat there are no acts of disloyalty shown in connection 
with his einployinent as such with this Administration and 
efficiency in his job has not been questioned. The resolu¬ 
tions of or<j:anizations and the nianv testimonial letters 
submitted in evidence have received our full and careful 
attention. Also we have i»iven full consideration to the 
possibility of Mr.'Kutcher having; become a “dupe” for the 
Socialist Workers Party and being used as propaganda for 
that organization. There is no evidence to that effect. Mr. 
Kutcher, we judge, is a man of average, i^iot above aver¬ 
age, intelligence. His membership an® activity in the 
Socialist Workers Party is of many years standing and 
antedates his induction into the militarv service in World 
War II. 

Independently of member.ship and activity in the Socialist 
Workers Party, notwithstanding claimed antagonism to the 
Soviet (Stalin) Branch of the Communist Party, in full 
knowledge of the present war between the United Nations 
(principally U. S. A.) and the Korean and Chinese Com¬ 
munists—with avowed backing of the Soviets—he stated, 
under oath, that he would not report to a Government 
agency, the FBI, a member of such Party known by him to 
be such. In other words, his pretended loyalty to this Gov¬ 
ernment is overcome by his admitted loyalty to those who 
seek to destroy it. 

Tins Board concludes, following a careful review of the 
entire evidence of record, that reasonable grounds exist for 
the l)elief that the appellant, James Kutcher is disloyal to 
the Government of the United States. That finding follows 
under the standard required by Executive Order 9835. 
Such Order was amended by Executive Order 10241 on 
April 28, 1951, making the new standard one of reasonable 
doubt respecting the loyalty of an employee. We likewise 
found reasonable doubt respecting the loyalty of this appel¬ 
lant. Pursuant to Memorandum No. 77 of the Loyalty 
Review Board dated December 17, 1952, Loyalty Boards 
are required, in decisions adverse to an employee, to express 
o])inion respecting applicability to the case of Section 9A 
of the Hatch Act. It is the opinion of the Board that Sec¬ 
tion 9A of the Hatch Act is applicable in this case. 
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Provisions of the U. S. Civil Service Commission Loyalty 
Review Board, Memorandum #41, Third Revision, have 
been complied with in this proceeding. 

It is recommended to the Administrator of Veterans 
Atfairs that he approve the findings and conclusions of this 
Board, 

I George H. Lynch, 

Chairman. 

A. S. Mason, 

Member. 

B. Y. Martin, 

Member. 

I Approved: Carl R. Gray, Jr., 23 April 1953. 

April 20,1953. 

Exhibit No. 15 
OFFICE MEMORANDUM 
United States Government 

Date: June 15, 1953 

To: Assistant Administrator for Personnel. 

From: The Administrator. 

Subject: Removal of James Kutcher. 

1. On June 5, 1953, Mr. Harry W. Blair, Acting Chair¬ 
man Loyalty Review Board, U.S. Civil Service Commis¬ 
sion, advised me by letter that following a hearing granted 
to Mr. James Kutcher, employee of this Administration, 
a Panel of the Loyalty Review Board considered the ap¬ 
peal taken to that Board from my decision of April 23, 
1953 in Mr. Kutcher’s case in loyalty proceedings, pur¬ 
suant to Executive Order 9835, and the Panel, following 
a review of “the entire file and, on the basis of all the 
evidence, came to the unanimous conclusions (a) that there 
are reasonable grounds to believe that Mr. Kutcher is dis¬ 
loyal to the United States, and (b) that there is a reason¬ 
able doubt as to Mr. Kutcher’s loyalty to the Government 
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of the United States”. The panel further concluded that 
the case “falls within the purview of Section 9A of the 
Hatch Act”. Accordingly I was advised that the Lovaltv 
Review Board affirmed in all respects my decision in this 
case dated April 23, 1953. 

2. Mr. Blair further advised me: 

“The Loyalty Review Board hereby submits its 
advisory decision that the said Mr. Kutcher should be 
forthwith removed from the rolls and that the notifi¬ 
cation of such removal to the employee on Standard 
Form 50, ‘Notification of Personnel Act’ should re¬ 
cite therein that the Loyalty Review Board’s decision 
is approved and adopted.” 

3. ^ly decision of April 23, 1953 is affirmed and accord- 
ini>:ly you will take the necessary action to remove the 
name of Mr. Kutcher from the rolls as an employee of this 
administration. 

Carl R. Gray, Jr. 
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Appellant’s Statement of Questions Presented 

1. Docs a charge against a federal employee of “associ¬ 
ation and activity with persons, associations, movements 
and groups designated by the Attorney General as subver¬ 
sive in nature” meet the detailed notice and fair hearing 
requirements of Executive Order 9835 and of Section 14 of 
the Veterans’ Preference Act of 1944 so as to permit dis¬ 
charge of an employee on these general allegations? 

2. Have the notice and hearing requirements of Execu¬ 
tive Order 9835 and of Section 14 of the Veterans’ Prefer¬ 
ence Act of 1944 been violated where a federal employee is 
discharged as disloyal on the basis of acts of the employee 
and activities and purposes of an organization to which he 
admittedly belonged which were not contained in the state¬ 
ment of charges? 

3. Executive Order 9835 has been applied here to author¬ 
ize discharge of a federal employee for membership in and 
activities on behalf of an organization “listed” by the At¬ 
torney General. Wliere the employee was given no hearing 
on the nature of the organization involved and his un¬ 
answered complaint alleges that the listing of the organiza¬ 
tion as subversive was erroneous and accomplished without 
notice or hearing to the organization itself, has appellant 
been deprived of due process of law under the Fifth 
Amendment? 

4. Is discharge for “disloyalty” of a federal employee 
from a “non-sensitive” and “non-discretionary” position 
on the basis of speeches, opinions and associations a viola¬ 
tion of rights guaranteed by the First and Fifth Amend¬ 
ments ? 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,831 


JAMES KUTCHER, 
vs. 


Appellant, 


HARVEY V. HIGLEY, ADMINISTRATOR OF 
VETERANS AFFAIRS, ET AL., 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Jurisdictional Statement 

This is an appeal from an order of the United States 
District Court for the District of Columbia granting sum¬ 
mary judgment for the appellees. This Court has jurisdic¬ 
tion under 28 U.S.C. Section 1291. 

Jurisdiction of this cause below was based on 28 U.S.C. 
Sections 1331, 1332, 2201, 2202, 5 U.S.C. Section 1009 and 
District of Columbia Code Sections 11-301, 11-305 and 
11-306. 
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I Statement of the Case 

This is a “loyalty case” which comes to this Court for 
the second time. (See Kutcher v. Gray, 91 U. S. App. D. C. 
266, 199 F. 2d 783.) 

Appellant, who lost both his legs in battle in World War 
II (J. A. 1-2), was employed in a non-sensitive position in 
the Veterans Administration (J. A. 2) and has been dis¬ 
charged on grounds of disloyalty pursuant to the provisions 
of Executive Order 983.5 as amended by Executive Order 
10241 (J. A. 92-111). The present case is an appeal from 
an Order of the District Court (J. A. 22) granting appel¬ 
lees’ Motion for Summary Judgment, and in etfect sustain¬ 
ing the action of the Veterans Administrator in discharg¬ 
ing appellant from his position. 

A. Previous Proceedings 

In 1948 appellant was presented with charges preliminary 
to his discharge from employment pursuant to Executive 
Order 9835 and Section 14 of the Veterans’ Preference Act 
(J. A. 4). The charges were: 

“a. Evidence of record of membership in the Newark 
Branch, Socialist Workers Party. The Socialist 
Workers Party is contained in the list of organizations 
named by the Attorney General on November 24, 1947, 
as within the purview of Executive Order No. 9835. 

b. Evidence of record of your employment in the 
Newark Branch Headquarters, Socialist Workers 
Party. The Socialist Workers Party is contained in 
the list of organizations named by the Attorney Gen¬ 
eral on November 24, 1947 as within the purview of 
Executive Order No. 9835. 

c. Evidence of record of your financial pledge to ‘The 
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Militant’ F'und Drive. ‘The Militant’ is the official 
newspaper of the Socialist Workers Party. 

d. Evidence of record of your association and ac¬ 
tivity with persons, associations, movements, and 
groups designated by the Attorney General as subver¬ 
sive in nature. ’ ’ 

(P. 27, Joint Appendix in Kwtcher v. Grarj, Civil Action 
No. 11172 in this Court; J. A. 4). 

On these charges, appellant was given a hearing before 
the Veterans Administration Branch Loyalty Board at 
Newark (J. A. 4). That Board found reasonable grounds 
for belief that appellant was “disloyal” (J. A. 5). Appel¬ 
lant then appealed to the Veterans Administration Loyalty 
Board of Appeals, which, with the approval of the Adminis¬ 
trator of Veterans Affairs (J. A. 5-6), decided appellant 
should be discharged. The sole ground for discharge was 
appellant’s membership in the Socialist Workers Party, an 
organization designated as subversive by the Attorney 
General pursuant to Executive Order 9835 (J. A. 5-6). Fol¬ 
lowing the Civil Service Commission Lovaltv Review 
Board’s affirmance of the Administrator’s decision, appel¬ 
lant was dismissed from employment (J. A. 7). 

Appellant challenged the adverse administrative action 
in the United States District Court for the District of Co¬ 
lumbia where summary judgment was granted defendants 
(J. A. 7). On appeal, that ruling w’as reversed by this 
Court on the ground that under Executive Order 9835 mem¬ 
bership in an organization designated by the Attorney Gen¬ 
eral was only one factor to be considered in connection with 

a determination of dislovaltv and that no such determina- 

*> «■ 

tion had been made as to appellant (J. A. 8). This Court 
consequently remanded the case to the District Court, which 
entered a judgment setting aside appellant’s discharge 
without prejudice to his suspension and without prejudice 
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to a determination by the Administrator as to whether, on 
all the evidence, reasonable grounds existed for belief that 
appellant was disloyal (J. A. 8-9). 

B. The Second Loyalty Proceedings 

Subsequently, hewever, the Administrator, without pre¬ 
ferring any now charges or specifications, reopened loyalty 
proceedings, this time not before the Branch Loyalty Board 
but before the Veterans Administration Loyalty Board of 
Appeals (J. A. 9, 23-92). 

1. Before the Loyalty Board 

% 

At the outset of the hearing, appellant’s counsel repeated 
a previous written request that the original charges be 
amplified by more specific details (J. A. 29-30). He reit¬ 
erated this request (J. A. 32-35) when it was revealed by 
the Chairman of the Board that there -were specific allega¬ 
tions against appellant that had not been charged (J. A. 
31-35). However, although the Chairman admitted that the 
charges “well could have been drafted more explicitly” 
(J. A. 30), he refused to amplify them, asserting that the 
Government was not “bound exclusively to the specifica¬ 
tions we could give in the charges” (J. A. 35), that the pro¬ 
ceedings were informal (J. A. 30), and that the specific 
allegations w’ould be made clear “in the development of the 
Government’s case” when it came time for the Board to 
question appellant (J. A. 34, 55). During the subsequent 
examination of appellant numerous specific questions w'ere 
asked by Board members regarding certain of appellant’s 
acts (J. A. 60-61), associations (J. A. 58-61) and utterances 
(J. A. 65-69) not referred to in the charges. 

Appellant testified in his owm defense that he favored 
the substitution of a socialist society for capitalism but 
that he sought to achieve this objective by lawful and 
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peaceful means (J-A. 44-85, passim). He strongly re¬ 
iterated his opposition to Soviet Russia. He stated his 
opposition to the use of force or violence and repeatedly 
denied advocating the unconstitutional overthrow of the 
Government of the United States. Appellant further tes¬ 
tified that the objectives of the Socialist Workers Party 
were, in his opinion and belief, the same as his own and 
denied that the Party advocated unlawful means of ac¬ 
complishing its aims. 

Appellant outlined the procedure by which the Socialist 
Workers Party would achieve success {Ihid). The Party 
advocates the calling of a national conference of all unions 
and the formation of a Xatiolial Labor Partv similar to 
the Labor Party in England. The Socialist Workers 
Party would be part of this labor party and would urge 
its own program upon the labor party. As a majority 
of members of the labor party would thus be convinced 
of the v’aliditv of the views of the Socialist Workers Partv, 
the latter would become the dominant element in the 
former. The Socialist Workers Party would, by a similar 
persuasion process, ultimately become the dominant po¬ 
litical party in the country and achieve success via the 
ballot. 

Appellant’s attorney concluded the hearing by intro¬ 
ducing evidence that whereas the National Americanism 
Commission of the American Legion had condemned Kut- 
cher’s discharge as “an almost perfect example of bureau¬ 
cratic bungling”, the Communist Party’s newspaper, the 
People’s World, editorialized against appellant’s rein¬ 
statement (J.A. 90-91). 

On April 23, 1953, the Board recommended appellant’s 
dismissal for disloyalty and furnished the Administra¬ 
tor (but not appellant) with a lengthy written opinion on 
the case (J.A. 92-110). Appellant first learned of the ex¬ 
istence of this document when it was introduced as a de- 
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fonsc exhibit in the District Court. In that opinion, the 
Board relied on various acts (J.A. 105-106), and utter¬ 
ances (J.A. 107) of appellant, none of which had been in¬ 
cluded in the statement of charges. Additionally, the 
Board cited at length from a memorandum to the Board 
from the Attorney General (J.A. 97-99), and the circum¬ 
stances of a federal prosecution in 1943 (J.A. 99-103, 108) 
to find that the appellant was “disloyal.” 

2. Before the Administrator. 

The Administrator approved the opinion and recom¬ 
mendations of the Loyalty Board (J.A. 93, 110). Subse¬ 
quently, the Administrator issued a “review decision”^ 
in which he stated that he had reviewed the findings and 
recommendations of the Loyalty Board, that he adopted 
them as his own, and that he found reasonable grounds 
to doubt appellant’s loyalty and reasonable grounds for 
belief that appellant is disloyal (J.A. 20). 

C. Court Proceedings Below 

Appellant filed his complaint in the case at bar in the 
District Court. He alleged therein that as a “preference 
eligible” he was entitled to the full notice provisions of 
the Veterans’ Preference Act as well as Executive Order 
9835, which notice had been denied him (J.A. 13-14); that 
he had wrongfully been discharged merely for member¬ 
ship in an organization designated subversive by the At¬ 
torney General although the Attorney General’s designa¬ 
tion had been erroneous, and in violation of procedural 
due process rights because accomplished without required 


^ Earlier, after affirmance by the Civil Service Loyalty Review Board 
(J.A. 110, 111) and the institution of this case, Jud^e Holtzoff refused 
summary judgment for appellees on the ground that the Administrator 
had failed to make a definitive determination of appellant’s dislovalty 
(J.A, 17-18), 
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notice or hearing (J.A. 2-4, 11-12); and that appellant’s 
dismissal for disloyalty from a non-sensitive position vio¬ 
lated his Constitutional rights (J.A. 15). 

On June 10, 1955, Judge Matthews, in the Court below, 
granted appellees’ Motion for Summary Judgment without 
opinion and denied appellant’s Motion for Summary 
Judgment (J.A. 22). 

CONSTITUTIONAL PROVISIONS, STATUTORY 
PROVISION, EXECUTIVE ORDER INVOLVED 

The constitutional provisions involved are the First 
and Fifth Amendments to the Constitution of the United 
States. The relevant portions are set forth in the Ap- 
I)endix to this brief. 

The statute involved is Section 14 of the Veterans’ 
Preference Act of 1944, the Act of June 27, 1944 (C. 287), 
Section 14, 58 Stat. 390, amended August 4, 1947 (C. 447), 
G1 Stat. 723, 5 U.S.C. Section 863. It is set forth in the 
Appendix to this brief. 

The Executive Order involved is No. 9835, 3 C.F.R. 128, 
1947 Supp., 12 FR 1935, Part II, Sec. 2(b) of which is 
set forth in the Appendix to this brief. 

STATEMENT OF POINTS 

1. The court below erred in granting summary judgment 
to appellees since appellant’s complaint and appellees’ mo¬ 
tion make clear that appellant’s discharge from federal 
employment was in violation of procedural protections 
of Executive Order 9835 and Section 14 of the Veterans’ 
Preference Act of 1944. 

2. The court below erred in granting summary judgment 
to appellees since appellant’s unanswered complaint al¬ 
leges that neither he nor the organization to which he 
belongs was given a hearing concerning the alleged “sub- 
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versivo” nature of the organization, thus rendering ap¬ 
pellant’s discharge from federal employment a viola¬ 
tion of due process of law. 

3. The court below erred in granting summary judgment 
to appellees since appellant’s discharge from federal em¬ 
ployment was on grounds violative of his constitutional 
free speech and substantive due process rights under the 
First and Fifth Amendments. 

SUMMARY OF ARGUMENT 

I 

Executive Order 9835 and Section 14 of the Veterans’ 
Preference Act require that employees be given a hearing 
prior to discharge and that they be furnished with the 
charges against them in sufficient detail to permit refutation 
at the hearing. Appellant’s discharge for “disloyalty” 
pursuant to a charge of “association and activity with per¬ 
sons, associations, movements, and groups designated by 
the Attorney General as subversive in nature” is illegal 
because the charge lacks specificity sufficient to permit refu¬ 
tation. The Executive Order’s exception to its detailed no¬ 
tice requirement where “security considerations” are op¬ 
erative does not compel a different conclusion because there 
are no such security considerations present in this ease. 
Furthermore, the Veterans’ Preference Act, "whose protec¬ 
tions apply to appellant as a “preference eligible”, makes 
no exception to its specific full notice requirements even in 
the presence of “security” considerations. 

II 

Executive Order 9835 and the Veterans’ Preference Act 
require that employees be furnished with specific detailed 
charges which may be refuted at hearings guaranteed to em- 
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ployees prior to discharge. These provisions were violated 
by appellant’s “disloyalty” discharge where the findings of 
disloyalty were based on certain of appellant’s acts within 
the Socialist Workers Party, which acts were omitted from 
the statement of charges. There was further violation of 
the same notice and fair refutation provisions in that appel¬ 
lant was not furnished with the reasons whv the Attornev 

V * 

General proscribed the Socialist Workers Party, although 
these reasons were the basis of the subsequent determination 
that appellant’s membership and activities in the Party 
made him “disloyal”. 

III 

Appellant was discharged for “disloyalty” from federal 
employment because of membership in and activities on be¬ 
half of the Socialist Workers Party, an organization listed 
as subversive by the Attorney General. Appellant was 
given no fair hearing on the nature of the Party. He alleged 
in his complaint, which remains unanswered, that the list¬ 
ing of the Party was erroneous and accomplished without 
notice or opportunity for hearing afforded to the Party 
itself. Appellant has thus alleged a denial of due process 
of law’ under the Fifth Amendment, which entitles him to a 
trial and requires that the granting of summary judgment 
against him be reversed. 

IV 

Appellant w’as discharged from federal employment in a 
“non-sensitive” and “non-discretionary” position after a 
determination, pursuant to Executive Order 9835, that he 
w’as “disloyal”. Such discharge was in violation of ap¬ 
pellant ’s rights under the First and Fifth Amendments since 
the only basis of discharge was speeches, opinions and asso¬ 
ciations of the appellant which in no way destracted from 
the full and faithful performance of his duties. 
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ARGUMENT 

I 

Appellant’s Dismissal Was in Violation of Provisions of 

Executive Order 9835 and the Veterans’ Preference Act 

Requiring Employees to Be Furnished With Charges 

Stating Specific Reasons for Proposed Dismissal Action. 

Prior to the hearing before the Veterans Administration 
Loyalty Board of Appeals, appellant made objection to the 
vagueness of Charge D which accused appellant of 

“association and activity with persons, associations, 
movements, and groups designated by the Attorney 
General as subversive in nature.” 

The Chairman of the Board refused to give clarifying 
details other than that the “association and activity” were 
“within the Socialist Workers Party” (J. A. 33, 35). Sub¬ 
sequently appellant was asked numerous questions regard¬ 
ing specific activities and associations (J. A. 58-69). These 
were considered as damaging evidence against appellant by 
the Board (see infra, Point II), whose findings and recom¬ 
mendations were adopted by the Administrator of Veterans 
Affairs. 

A. Charge D against appellant failed to meet the speci- 
ficiig requirements of Executive Order 9835. 

Executive Order 9835, under which appellant was dis¬ 
charged for disloyalty, requires in part that the employee 
shall have advance written notice of: 

“the nature of the charges against him in sufficient de¬ 
tail, so that he will he enabled to prepare his defense. 
The charges shall be stated as specifically and com¬ 
pletely as, in the discretion of the employing depart¬ 
ment or agency, security considerations permit . . .” 

, (Part II, par. 2(b)) (emphasis added). 
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In Money v. Anderson, 93 U.S. App. D.C. 130, 208 F. 2d 
34 and Deak v. Pace, 88 U.S. App. D.C. 50,185 F. 2d 997 this 
Court held that general charges omitting names, places and 
dates lacked sufficient specificity to allow fair refutation. 
The defective charges in the Deak case were almost identical 
with Charge D in the instant case. There, one charge re¬ 
lated to attendance at “meetings openly sponsored by the 
Communist Party or organizations known to be affiliated 
with the Communist Party” and another to attendance at a 
meeting open only to Communist Party members. The 
court held the absence of details fatal. The Money and Deak 
cases arc controlling here, for the notice provisions of the 
relevant statute in those cases (the Lloyd-LaFollette Act)- 
were no more strict than the notice requirements of Execu¬ 
tive Order 9835. 

Nor is the vagueness of the charge excusable on grounds 
that the Executive Order permits discretionary omission of 
details because of “security considerations”. The record 
is clear that no such security considerations were involved. 
The suppressed details were openly revealed at the hearing 
and in the written opinion of the Board. They related 
largely to public meetings, public speeches and appellant’s 
own writings. Finally, appellees have failed to deny the 
absence of security considerations alleged in appellant’s 
complaint (J.A. 14). 

In the absence of a showing that security considerations 
justified omission of details, this Court has expressly re¬ 
fused to presume such considerations to exist. In the Deak 
case {supra at 52), this Court refused to allow spurious 
“security” arguments to preclude full specification of de¬ 
tails, although the firing was based on the “demands of 


2 Act of Aug. 24, 1912, Ch. 389 Sect. 6; 37 Stat 555, 5 USC Sect. 652 
which provides that the employee “shall have notice ... of any charge 
preferred against him . . 
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national security.” Cf. United States v. Gray, 207 F. 2d 
237, 241-42 (C.A. 9, 1953). 

B. Charge D against appellant failed to meet the specific¬ 
ity requirements of Section 14 of the Veterans* Preference 
Act. 

Section 14 of the Veterans’ Preference Act, whose protec¬ 
tions apply to appellant as a “preference eligible” (J.A. 2; 
see Kutcher v. Gray, supra), requires that prior to removal 
an employee 

“shall have at least thirty days’ advance written notice 
. . . stating any and all reasons, specifically and in 
detail, for any such proposed (removal) action . . . ” 
(emphasis added). 

It has consistently been held that the provisions of this 
section are mandatory and that failure to give the required 
detailed charges renders a dismissal illegal. Manyiing v. 
Stevens, 93 U.S. App. D.C. 225, 208 F. 2d 827; Blachmar v. 
United States, 120 F. Supp. 408 (Ct. Cl. 1954); Wittner v. 
United States, 76 F. Supp. 110 (Ct. Cl. 1948); Norden v. 
Royall, 90 F. Supp. 834 (D.C. D.C. 1949); Stringer v. United 
States, 90 F. Supp. 375 (Ct. Cl. 1950). Furthermore, the 
decisions of this Court that charges were not sufficiently 
specific in the Deah and Money cases, where the facts were 
similar to those in the instant case, were based on the less 
rigorous notice requirements of the Lloyd-LaFollette Act 
(note 2, supra, p. 11). That Act, protecting all classified 
civil service employees whether or not “preference eligible,” 
and which must be read in pari materia with the Veterans’ 
Preference Act (see, generally, note. Review of Removal of 
Federal Civil Service Employees, 52 Col. L. Rev. 787), does 
not textually require charges to be given “specifically and in 
detail.” The Deak, Money and Manning decisions of this 
Court are determinative here. 
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Xor could appellant be deprived of the full protection of 
the Veterans’ Preference Act on grounds of “security con¬ 
siderations ’ The Act makes no ‘ ‘ security” exception to its 
specificity requirements nor should such an exception be 
inferred where the language is clear and all-inclusive. The 
Executive Order has no statutory foundation which would 
permit a diminution of procedural safeguards embodied in 
the Veterans’ Preference Act. See Roth v, Brownell, 

U.S. App. D.C. , 215 F. 2d 500, cert, denied 348 U.S. 
863; Cf. Cole v. Young, U. S. App. D.C. , decided 
July 28, 1955. Therefore, to the extent that Executive Or¬ 
der 9835 imposes a less rigorous standard of notice, because 
of security considerations, than does the Veterans’ Prefer¬ 
ence Act, the former must give way to the latter in cases of 
“preference eligibles.” (This principle was apparently 
given recognition by the Civil Service regulations which 
specifically directed departments and agencies in the en¬ 
forcement of the loyalty program to adhere to procedures 
promulgated under the Veterans’ Preference Act in cases of 
“preference eligibles.” 5 C.F.R. 220.1 (c) (1949 ed.)) It 
follows that had there been security considerations militat¬ 
ing against full specification of the details of Charge D, they 
could not properly have justified a failure to provide appel¬ 
lant with all details as required by the mandate of the Vet¬ 
erans’ Preference Act in cases of preference eligibles. In 
any event, as indicated in Section A above, no security con¬ 
siderations were involved in this case. 

For the foregoing reasons it is submitted that appellant’s 
dismissal for reasons stated in Charge D was in patent 
violation of the requirements of the Veterans’ Preference 
Act as well as of the Executive Order. 
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II 

Appellant’s Dismissal for Reasons Other Than Those Fur¬ 
nished Him in the Statement of Charges, Was in Vio¬ 
lation of His Rights under Executive Order 9835 and the 
Veterans’ Preference Act. 

As already noted, proceedings governing removal of a 
disloyal employee from public service arc laid down by 
Executive Order 9835. If the employee is a “preference 
eligible”, the administrative process must also conform to 
Section 14 of the Veterans’ Preference Act. The former 
requires that the employee be given advance written notice 

“of the nature of the charges against him in suflicient 
detail, so that he will be enabled to prepare his defense 
. . (Part II, Paragraph 2(b)) 

and the latter that the employee 

“shall have at least thirty days’ advance written 
notice . , . stating any and all reasons, spccificiilly and 
in detail, for any such proposed (removal) action . . .” 
(emphasis added). 

Appellant asserts herein that these requirements were 
violated by his dismissal for reasons other than those with 
which he was charged. 

At the outset of his hearing, appellant made seasonable 
objection to the Board’s consideration of uncharged rea¬ 
sons for dismissal, but he was informed that the uncharged 
matters would be made clear to him during the Board’s 
(questioning. [Such “notice by questioning” could not, of 
course, provide the timely notice required by the Executive 
Order and the Veterans’ Preference Act (See Deak v. Pace, 
supra at 53).] 
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During the subsequent examination, appellant was asked 
questions concerning his making of a speech at a “ May Day 
address” in 1949 (J. A. 6o-69); attendance at meetings 
addressed by Genora Dallinger, Bert Cohran, and Xewtol 
Press (J. A. 61); association with Harry and Robert Ring 
(J. A. 58-59) and Farrell Dobbs (J. A. 59); affiliation with 
the International Socialist Youth Organization (J. A. 61) 
and the Fourtli International (J. A. 75-78). 

The written opinion of the Board, which was 
adopted as his own by the Administrator of Veterans 
Affairs, relies on these and other matters entirely beyond 
the notice of charges. They include findings as to the nature 
of the Socialist Workers Partv [as revealed in a lengthv 
memorandum from the Attorney General (J. A. 97-99) and 
details of the criminal prosecution in 1943 of certain Party 
leaders (J.A. 99-103)] and findings as to appellant's 
ideology and knowledge of the purposes of the Socialist 
Workers Party (J.A. 104-109) as indicated in certain of 
appellant’s public utterances (J.A. 107). 

The Administrator’s reliance on appellant’s associations 
and public utterances in determining that appellant had 
knowledge of the purposes of the Socialist Workers Party, 
constituted fatal departure from the stated charges. But 
more serious than the failure to charge these matters relat¬ 
ing to appellant himself, was the total failure of the 
Veterans Administration to allege any reasons it deemed 
sufficient to hold the Party subversive. All that appellant 
was told was that the Party was listed by the Attorney 
General as within the purview of Executive Order 9835. 
It was only after initiation of these court proceedings that 
appellant first learned of the Loyalty Board’s written opin¬ 
ion (and the Administrator’s adoption thereof) wherein 
the Board relied on ex parte information about the Party 

furnished it bv the Attornev General and on the circum- 

» • 

stances of a 1943 criminal prosecution of Party leaders. 
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This information, to which the Board devoted most of its 
written opinion and upon which it based its determination 
as to the purposes of the Party, was the nub of the finding 
as to appellant’s disloyalty. It could easily have been fur¬ 
nished appellant in time to permit refutation at his hear¬ 
ings. Appellant could hardly have refuted such informa¬ 
tion without the benefit of clairvoyant powers. Informed 
only of proposed discharge for membership in and activities 
on behalf of a listed organization, appellant could no more 
defend against such charges than if suddenlv confronted 
with his membership in, say, the American Red Cross. 

Appellant’s firing on the basis of these unalleged matters, 
none of wliich could conceivably have been omitted from 
tlie charges on security grounds, violates the E.Kecutive 
Order and the Veterans’ Preference Act. Failure to charge 
all reasoTis for dismissal has been held to render such dis¬ 
missal illegal under Section 14 of the Veterans’ Preference 
Act. Witfner v. United States, supra. This Court has 
held to the same effect with respect to the Lloyd-LaFollette 
Act’s less stringent notice requirements. 'MuUifjan v. 
Audreii's, 93 U. S. App. D. C. 375, 211 F. 2d 28. The same 
result is dictated by this Court’s holdings with respect to 
these two Acts in the Manuinp, Deak and Moneij cases that 
vague notice is no notice. If vague charges will not suffice, 
certainly neither will a firing for uncharged reasons. 

The Administrator’s reliance on allegations not revealed 
prior to the hearing violated the plain mandate of the 
words “any and all” in the Veterans’ Preference Act and 
deprived appellant of the right to “prepare his defense” 
as required by the Executive Order. Disregard of such vital 
procedural safeguards renders appellant’s dismissal illegal. 
United States v. Wictcersham, 201 U. S. 390 (1906); Borak 
V. Biddle^ 78 U. S. App. D. C. 374, 141 F. 2d 278, cert, 
denied, 323 U. S. 738 (1944). 
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ni. 

Appellant Was Dismissed on the Basis of Charges That He 
Was Active in the Socialist Workers Party, an Organiza¬ 
tion Listed as Subversive by the Attorney General. 
Appellant’s Complaint States That Such Listing Was 
Erroneous and in Violation of Due Process of Law. Since 
on Appellees’ Motion for Summary Judgment These 
Averments Must Be Taken as True, Granting of Appel¬ 
lees’ Motion Wats Error. 

Appellant was dismissed pursuant to and on the basis of 
(J.A. 94-110, passim) charges all alleging membership or 
activities within the Socialist Workers Party, an organiza¬ 
tion listed as subversive by the Attorney General pursuant 
to Executive Order 9835.^ Appellant complains herein that 
such dismissal was in violation of his constitutional rights 
because the listing of the Party as subversive was errone¬ 
ous and neither he nor the Party -were ever given a hearing 
as to the nature of the organization. (Nothing that appears 
in the dictum in Kutcher v. Gray, 91 U.S. App. D.C. 266, 
199 F. 2d 783 precludes the validity of this argument. The 
Court there stated that loyalh" proceedings are not judicial 
in nature and therefore use of the Attorney General’s list 
could not be complained of as hearsay evidence. The Court 
did not, however, rule on the present objection as to lack of 
opportunity for hearing.) 

A. The listing of an organization by the Attorney General 
under Executive Order 9835 without notice and op¬ 
portunity for hearing violates due process of law. 

Appellant alleged in his complaint and the appellees 
failed to deny, that the Attorney General mistakenly listed 

^ The Loyalty Board specifically stated “the acts complained of against 
the appellant all centered in hLs membership in and activity in the fur¬ 
therance of the purposes of the Socialist Workers Party” (J.A. 108). 










the Socialist Workers Party as subversive, that the listing: 
was not preceded by notice or opportunity for hearing: af¬ 
forded to the listed organization, and that continued re¬ 
quests for hearing have all been refused (J.A, 2-4, 11). 
These allegations must, on appellees’ motion for summary 
judgment, be taken as true. 

In Joint Anti-Fascist Refugee Committee v. McGrath, .341 
P-S. 123 (1951) certain organizations asserted that, with¬ 
out notice or opportunity for hearing, they had been erron¬ 
eously included as “communist” organizations on this same 
list compiled by the Attorney General. The Government 
moved to dismiss without denying these allegations. The 
Supreme Court held that such a listing violates the Fifth 
Amendment’s due process clause. Although the five concur¬ 
ring justices wrote separate opinions, each of them agreed 
that the complaint alleged a violation of constitutional pro¬ 
cedural due process requirements. (Justices Burton and 
Douglas at 341 U.S. 137, 138, Black at 143, Frankfurter at 
165-174, Douglas at 175-178, and Jackson at 186). The 
relevant allegations of the complaint in that case are dupli¬ 
cated by appellant’s complaint in the instant case. 

B. Appellant has standing to complain of the Attorneg Gen- 
■ eraVs failure to accord the Socialist Workers Party a 
hearing prior to its listing. 

In the Joint Anti-Fascist Refugee case the organizations 
complained that their inclusion on a list prepared for use in 
individual federal loyalty proceedings had caused them 
such injuries in loss of membership and repute as to war¬ 
rant their making legal complaint thereof. The Court 
found they had the requisite standing to sue. If this secon¬ 
dary injury is sufficient, certainly the individual employees 
against whom the list was prepared and has been used have 
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equal standing to complain/ Manifestly, appellant’s loss 
of his job and his branding as disloyal, injure him just as 
materially as these unincorporated associations were in¬ 
jured in loss of membership and repute. 

Furthermore it was exactly for employees such as appel¬ 
lant that the Executive Order established procedural safe¬ 
guards in the listing of organizations. The order provides 
that the Attorney General’s listing shall be made only after 
“appropriate . . . determination” (Part III, Sec. 3). As 
the Supreme Court pointed out, a mistaken listing without 
hearing cannot constitute “appropriate determination” 
{Joint Anti-Fascist Refugee, supra at 136,137). The Exec¬ 
utive Order was established not only to dismiss the disloyal 
but to protect and vindicate loyal employees /'Preamble, 
E. 0. 9835). It was for appellant’s benefit that an “appro¬ 
priate determination” was required, for once an organiza¬ 
tion is improperly listed, individual employees have great 
difficulty in offsetting the damaging effect thereof. There¬ 
fore, appellant may properly complain of the denial of a 
hearing to the Socialist Workers Partv and its members 
prior to listing by the Attorney General.'^ Cf. Barrows v. 
Jackson, 346 U. S. 249, 254-259 (1953). 

C. Appellant himself was denied a hearing on the question 
of the nature of the Socialist Workers Party. 

The failure to provide a hearing to the Party and its 
members prior to listing is aggravated by the subsequent 

■* In Adler v. Board of Education, 342 U.S. 485, 490 (1952), where the 
Court upheld the use of a proscribed oiganization list it emphasized that 
organizations were given rights of “full notice and hearing’’ as well as a 
right of review in the courts. 

^ In Rudder v. United States, U.S. App. D.C. (decided 

July 21, 1955) this Court, in holding membership in an organization on the 
Attorney General’s list insufficient grounds for denial of public housing 
prhi leges, noted “The Attorney General gave the organizations and their 
members no hearing before he designated the organizations as within 
Executive Order 9835.” Cf. United States v. Remington, 191 F. 2d 246, 
252 (CA 2,1951); cert. den. 343 U.S. 907 (1952). 






denial of a right to a hearing to appellant as to the nature 
of the organization.® At the former hearings prior to the 
lirst decision of this case bv this Court, the hearing boards 
operated under a rule giving conclusive and unrebuttable 
elTect to the Attorney General’s listing. During the present 
loyalty hearing the Board Chairman interrupted question¬ 
ing of the appellant with the statement “Mr. Rauh, I call 
your attention to the fact that we appear to be getting into 
the question of the nature and character of the Socialist 
"Workers Party. Do you want to proceed along those 
lines?” (J. A. 53). Thereupon appellant inquired whether 
he was still barred from making a showing as to the mis¬ 
taken nature of the listing (J. A. 53-54). The Chairman 
stated “Xow, we should not in any sense undertake to use 
this Board as a court to try out the case of the character 
and nature of the Socialist "Workers Party as such. We 
have no intention of doing that whatever . . .” (J. A. 54). 

In view of the Chairman’s statement that the Board would 
not pass upon the nature of the Party, his subsequent offer 
to appellant of a chance to address himself to this question 
(J. A. 54) was hardly an offer of a “hearing” on the (pies- 
tion of the listing of the Party, for appellant was told that 
such evidence would not be considered by the Board for the 
very purpose for which it might be tendered. Further¬ 
more, this hollow offer was a useless opportunity because, 

® Failure to accord appellant fair notice and hearing as to the nature of 
the Socialist Workers Party has already been argued in Point II, supra, 
from the standpoint of violation of statute and regnlation. Here how¬ 
ever the same failure is treated as a constitutional due process violation. 
In Wiernan v. Updegraff, 344 U.S. 183 (1952), the Supreme Court de¬ 
clared that arbitrary or discriminatory dismissal of public employees vio¬ 
lates constitutional due process guaranties and thereby limited this Court’s 
holding in the Bailey case to its particular facts. Certainly, reading the 
Joint Anti-Fascist Refugee and Wieman cases together indicates that due 
process guaranties forbid firing an employee with the stigma of “dis¬ 
loyalty” where the basis of firing is membership in an organization 
erroneously listed in ex parte proceedings and the employee has never had 
an opportunity to challenge the listing. 
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the Attorney General never having revealed the basis of his 
ex parte conclusion as to the Party, it was impossible for 
appellant intelligently to refute the allegation that the 
Party was subversive. Without information as to the basis 
of the listing, appellant could no more prove the “inno¬ 
cence” of the party than if he were confronted with a 
general charge of “membership in the Republican Party, 
an organization ‘listed’ by the Attorney General as sub¬ 
versive.” As there was no “notice”, there was no possi¬ 
bility of a “hearing”. Ohio Bell Telephone v. Public Z^fili- 
ties Commission, 301 U. S. 292, 302-3 (1937); Morgan v. 
United States, 304 U. S. 1, 18-20 (1938). 

Thus at no time, either before or after listing, has any 
member of the Socialist Workers Party, including appel¬ 
lant, been permitted to challenge the Attorney General’s 
proscription of the Party. Yet appellant has been dis¬ 
charged as disloyal merely because of membership and 
activities within the Party. 

As this Court recently held in a passport denial case: 

“We think the law must consider to be arbitrary, 
regardless of good faith, refusal of appellant’s appli¬ 
cation only because the League was listed by the At¬ 
torney General as subversive when appellant in detail 
denies the correctness of this characterization, alleges 
lack of opportunity so to demonstrate, and when these 
allegations are not challenged . . .” (Shachtman v. 
Dulles, U. S. App. D. C. (Decided June 23,1955)). 

Just as in the Shachtman case, appellant herein alleges 
adverse federal action because of his membership in a 
listed organization, “denies the correctness of this char¬ 
acterization”, “alleges lack of opportunity so to demon¬ 
strate” and, as in that case, “these allegations are not 
challenged.” There is no significant distinction between 
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the circumstances and pleadings in the instant case and 
those in the Shacliimun and Joint Anti-Fascist Refugee 
cases.” In all three cases, the unanswered complaints al¬ 
leged injury through erroneous and unchallengable organi¬ 
zational listiiiiis bv the Attornev General under Executive 
Order 9835. On this state of the pleadings, where appel¬ 
lant’s unchallenged complaint alleges a patent violation of 
constitutional procedural due process guaranties, it w’as 
error to grant summary judgment for appellees. 

IV 

Appellant’s Dismissal on Loyalty Grounds Is in Violation of 

His Constitutional Rights 

The Supreme Court in Wieman v. Updegraff, 344 U. S. 
183 (1952) announced a significant limitation on the ruling 
in Bailey v. Richardson, 86 U. S. App. D. C. 248,182 F. 2d 46, 
aff’d icithout opinion by an equally divided court, 341 U.S. 
918 (1951), that the Constitution does not protect public em¬ 
ployment against arbitrary discharge. The Supreme Court 
there held that: 

“Constitutional protection does extend to the public 
servant whose exclusion pursuant to a statute is pat¬ 
ently arbitrary or discriminatory.’’ {Wieman v. TJpde- 
0 ^ 0 ff, supra at 192). 

” It is noteworthy that since the Supreme Court in the Joint Anti-Fascist 
Refugee case found the Attorney Oeneral had failed to provide required 
hearings, the courts have consistently and repeatedly refused to consider 
membership in the listed organizations sufficient grounds for deprivation 
of rights or privileges. See Rudder v. United States, U.S. App. D.C. 

(Decided .July 21, 1955); Shachtman v. Dulles, U.S. App. D.C. 

(Decided July 23, 1955); United States v. Remington, 191 F. 2d 
246. 252 (C.A. 2, 1951); United States v. Gordon, 190 F. 2d 16, 21 (C.A. 
S, 1951); United States v. District Director of Immigration, 99 F. Supp. 
306 (S.D. X.Y., 1951); Laxeson v. Housing Authority, 270 Wis. 269, 
70 N.TT. 2d 605; Peters v. Nexv York City Housing Authority, 307 N.Y. 
519, 121 X.E. 2d 529; Chicago Housing Authority v. Blackman, 4 Ill. 2d 
319, 122 N.E. 2d 522; Housing Authority of Los Angeles v. Cordova, 
79 Pac. 2d 215 (Superior Court, Los Angeles County). 
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As the Supreme Court emphasized, it is no answer to state 
that public employment is a privilege. In the Court’s 
w’ords: 

“Congress could not enact a regulation providing 
that no Republican, Jew or Negro shall be appointed to 
federal office, or that no federal employee shall attend 
Mass, or take any active part in missionary'work . . 
{Ihid). 

And, as Justice Frankfurter has said: 

“Surely, a government could not exclude from public 
employment members of a minority group merely be¬ 
cause they are odious to the majority nor restrict such 
employment, say, to native born citizens . . {Gar¬ 
ner V. Board of Public Works, 341 U. S. 716, 725 
• (1951)). 

The JJpdegraff decision follows the Supreme Court’s 
earlier holding in Frost v. Railroad Commission, 271 U. S. 
583, 593-594 (1926) that: 

“. . . as a general rule, the state, having power to 
deny a privilege altogether, may grant it upon such 
conditions as it sees fit to impose. But the power of 
the state in that respect is not unlimited; and one of 
the limitations is that it may not impose conditions 
which require the relinquishment of constitutional 
rights. ...” 

In the IJpdegraff case {supra at 192) the Court empha¬ 
sized that the firing of public servants for innocent organi¬ 
zational membership infringes on free speech rights for: 

“To thus inhibit individual freedom of movement is 
to stifle the flow of democratic expression and con¬ 
troversy at one of its chief sources. ...” 
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The same emphasis is apparent from the Court's refer¬ 
ence to the rip:ht to attend Mass and do missionan,' work. 
Manifestly, the First Amendment’s guaranties of freedom 
of thought and expression forbid the firing of federal em¬ 
ployees merely because they hold or express unpopular, 
minority views. Cf. Hannegan v. Esquire, 327 U. S. 146,156, 
(1946); Lcncson v. Housing Authority, 270 Wis. 269, 70 
X.IV. 2d 605 (1955). 

It is submitted that the retention of appellant in his 
employment poses no danger to the nation. Ilis employ¬ 
ment position was completely “non-sensitive” and “non¬ 
discretionary.” At the time of discharge he was a clerk 
at a Veterans Administration branch office, recording wage 
increases of veterans on printed forms (J. A. 2). He had 
no access to classified material and was not in a policy 
making job (J. A. 2). He did not discuss politics with 
fellow employees (J. A. 43). The Government concedes 
his good employment record and the complete absence of 
acts of disloyalty (J. A. 42-43,109). The short of the matter 
is that appellant’s political views had no more to do with 
this countrv’s securitv than do those of a clerk in a chain 
super market. They do not prejudice his ability to per¬ 
form creditably as a clerk in the Veterans Administration. 

Appellant is the victim of a 20th century inquisition into 
his social, economic and political beliefs. As a member of a 
minority group whose views are odious to the majority, 
aj)pellant has been branded disloyal and dismissed from 
public office. Appellant’s discharge is a patent infringe¬ 
ment of rights guaranteed by the First Amendment and its 
restrictive effect goes far beyond this particular dismissed 
employee. 

First of all it is a restraint on Socialist Workers Party 
membership specifically, and thus on participation in a 
medium for the expression of views not only on economic 
change but on a variety of current issues, such as racial 
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discrimination or the desirability of war between nations. 
Further, there is a discouragement and restraint of associa¬ 
tion with any group interested in economic change, since 
proscription from Government employment for membership 
in the Socialist Workers Party could not but cause fear 
that association with groups with similar objectives would 
be similarly penalized. And the restraint thus imposed on 
association is likewise a restraint on freedom of expres¬ 
sion, for freedom to associate is essential to the free de¬ 
velopment of opinion, and to its effective expression. 
Finally these restraints affect the freedoms not only of the 
large part of the population presently employed in the 
Government but all those who have an eye to future Gov¬ 
ernment employment. The instant discharge thus casts a 
broad censorship over minority and non-conformist politi¬ 
cal and economic views, and thereby interferes with this 
most important aspect of freedom of expression guaran¬ 
teed by the First Amendment. 

Do appellant’s thoughts and words pose a threat to the 
Government because their originator, a legless veteran, is 
employed as a clerk in the government? If they pose some 
threat, does the danger justify infringement of First 
Amendment rights guaranteed to appellant and all other 
federal employees? The only rational answer to both ques¬ 
tions is in the negative.® 

« 

® Appellee Higley testified on 27 September 1955 before the Subcom¬ 
mittee on the Government Employees Security Program of the Senate 
Committee on Post Office and Civil Service as follows: 

'‘Q. You have one-eighth of the total of so-called dismissals or termina¬ 
tions under Section 8(a) of 10450, and from our records they include 
everything from clerks, nurses, bedpan orderlies and what not, and I 
have yet to find one that looked like they were in a sensitive position of 
any kind and I don’t know as I can go further in asking you to answer 
questions until we get the breakdown that we discussed at the start of your 
testimony. In a normally non-sensitive agency I am wondering why the 
number is so high. Were they communists? Were any of them Com¬ 
munists? 

A. Not to my knowledge, sir . . . (Hearing transcript 1567-1568) 
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It is of no consequence that there are positions from 
which appellant might reasonably be excluded. No one 
suggests that appellant, opposed as he is to the private 
enterprise system, should hold the post of Secretary of 
Commerce, a job requiring sympathetic promotion of a 
capitalistic economy. But the job from which he was dis¬ 
charged has no relation -whatever to appellant’s extra cur¬ 
ricular support of the Socialist Workers Party, and dis¬ 
missal for this cause is both arbitrary and repressive of 
his freedom of speech and thought. In essence the Govern¬ 
ment has sought to punish by discharge those of its millions 
of employees whom it could not reach through criminal 
proceedings because their only “crime” was membership 
in or association with unpopular organizations. This in¬ 
fringement of First Amendment rights has been accom¬ 
plished through the back door, but the effect is the same as 
if the punishment had been inflicted by more conventional 
methods. The resulting sacrifice of traditional liberties of 
association and speech in the name of “security” interests 
has produced only a profound insecurity among millions of 
loyal Federal employees. 

CONCLUSION 

For the reasons set forth above, the judgment of the 
court below should be reversed with direction to that court 
to grant summary judgment in favor of the appellant or 
for such other relief as may seem appropriate. 

Respectfully submitted, 

i Joseph L. Rauh, Jr., 

John Silard, 

Daniel H. Pollitt, 

Attorneys for Appellant, 

1631 K Street, N. W., 

Washington 6, D. C. 


October 17, 1955. 
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APPENDIX 

1. First Amendment to the Constitution of the United 
States. 

Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances. 

2. Fifth Amendment to the Constitution of the United 
States. 

. nor shall any person ... be deprived of life, liberty, 
or property without due process of law ...” 

3. Section 14 of the Veterans* Preference Act of 1944 , the 
Act of June 27 , 1944 , (C. 287 ) Section 14 , 58 St at. 390 , 
amended August 4 , 1947 , (C. 447 ) 61 Stat. 723 , 5 U. S. C. 
Section 863 . 

“No permanent or indefinite preference eligible, who 
has completed a probationary’ or trial period employed in 
the civil service, or in any establishment, agency, bureau, 
administration, project, or department, hereinbefore re¬ 
ferred to shall be discharged, suspended for more than 
thirty days, furloughed without pay, reduced in rank or 
compensation, or debarred for future appointment except 
for such cause as will promote the efficiency of the service 
and for reasons given in writing, and the person whose dis¬ 
charge, suspension for more than thirty days, furlough 
without pay, or reduction in rank or compensation is sought 
shall have at least thirty days’ advance written notice (ex¬ 
cept where there is reasonable cause to believe the em¬ 
ployee to be guilty of a crime for which a sentence of im¬ 
prisonment can be imposed) stating any and all reasons. 
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specifically and in detail, for any such proposed action; 
such preference eligible shall be allowed a reasonable time 
for answering the same personally and in writing, and for 
furnishing affidavits in support of such answer, and shall 
have the right to appeal to the Civil Service Commission 
from an adverse decision of the administrative officer so 
acting, such appeal to be made in writing within a reason¬ 
able length of time after the date of receipt of notice of 
such adverse decision. . 

4. Part II, Section 2(h) of Executive Order No. 9835, 3 

C. F. R. 128, 1947 Supp., 12 FR 1935. 

The officer or employee shall be served with a written 
notice of such hearing in sufficient time, and shall be in¬ 
formed therein of the nature of the charges against him in 
sufficient detail, so that he will be enabled to prepare his 
defense. The charges shall be stated as specifically and 
completely as, in the discretion of the employing depart¬ 
ment or agency, security considerations permit, and the 
officer or employee shall be informed in the notice (1) of 
Ills right to reply to such charges in writing within a speci¬ 
fied reasonable period of time, (2) of his right to an admin¬ 
istrative hearing on such charges before a loyalty board, 
and (.3) of his right to appear before such board personally, 
to be accompanied by counsel or representative of his own 
choosing, and to present evidence on his behalf, through 
witness or by affidavit. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellees, the questions presented are: 

1. Whether a dismissal from government employment on 
loyalty grounds violates the notice and hearing requirements 
of Executive Order 9835 and Section 14 of the Veterans' P'ref- 
erence Act where the employee is charged with membership in, 
employment by, and support of the Socialist W’orkers Party— 
an organization designated under the Executive Order by the 
Attorney General as one which seeks to alter our form of gov¬ 
ernment by unconstitutional means—and where the agency 
head finds, on the basis of the employee's testimony and ad¬ 
mitted public statements, that the employee understands 
and supports the methods and objectives of the Party and 
personally advocates the overthrow of our form of government 
by force. 

2. Whether an employee discharged on those grounds has 
standing here to complain that the organization of which he 
is a member was not given a hearing prior to its designation by 
the Attorney General where the employee was offered an op¬ 
portunity to present evidence as to the objectives and methods 
of the organization and failed to do so. 

3. WTiether the discharge from a non-sensitive Federal job 
of an employee who advocates the overthrow of our form of 
government by unconstitutional means violates the employee's 
First Amendment rights. 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Appellant, a veterans’ preference eligible, was originally dis¬ 
missed in 1949 from his position as a clerk in the Veterans’ 
Administration as a result of proceedings instituted under 
Executive Order 9835 (12 F. R. 1935). (I J. A. 53a^53b).' 
In the initial proceedings before a Veterans’ Administration 
Regional Loyalty Board, appellant accompanied by counsel, 
testified that he had been an active member and supporter of 
the Socialist Workers Party since its inception in 1938, and 
understood and supported its policies and objectives (I J. A. 
85-88). He was, at one time, the elected Secretary of the 
Newark Branch of the Party (IJ. A. 141) and a member of that 


* Record references are to the Joint Appendix in Kutcher v. Gray, No. 

11172. 91 U. S. App. D. C. 266, 199 F. 2d 783, cited as I J. A.-, and to the 

Joint Appendix on the present appeal, cited as II J. A.-. 
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Branch’s Executive Committee (II J. A. 58). The Socialist 
Workers Party is an organization designated by the Attorney 
General under the Executive Order as “communist” and “sub¬ 
versive,” and as one which “seeks to alter the form of govern¬ 
ment of the United States by unconstitutional means.” 
5 C. F. R. (1949 ed.) p. 199, Appendix A. He was questioned 
in detail about the Party’s origin, history and objectives (I J. A. 
78, 79, 81-103), and about his own convictions as to whether 
force was a justifiable method of achieving political ends (I J. A. 
95-98, 100-102). At this hearing, appellant stated that if 
constitutional means were found unavailing, his party might 
be justified in resorting to force if necessary to achieve its 
political objective (I J. A. 9^98, 100-102). The Regional 
Board, on the basis of appellant’s testimony, found reasonable 
grounds for belief that he was disloyal (I J. A. 28, 29)—the 
standard prescribed by the Executive Order. 

The Veterans’ Administration Loyalty Board of Appeals, 
however, affirmed on the ground that appellant’s dismissal was 
mandatory under Section 9A of the Hatch Act (Act of August 
2,1939, 53 Stat. 1148, 5 U. S. C. 118j) because of his admitted 
membership in an organization designated by the Attorney 
General as one which “seeks to alter the form of government of 
the United States by unconstitutional means” (I J. A. 30). 
The Administrator approved the Appeal Board’s recommenda¬ 
tion (I J. A. 34) and the Civil Service Commission affirmed 
(IJ. A. 34). Appellant was accordingly dismissed under Sec¬ 
tion 9 A of the Hatch Act (IJ. A. 53b). 

Appellant thereupon brought an action in the United States 
District Court for the District of Columbia to compel the Ad¬ 
ministrator to reinstate him in his former position (I J. A. 
1-17), and subsequently appealed to this Court from an order 
granting summary judgment for the Administrator (I J. A. 
144). This Court held the dismissal invalid because the Ad¬ 
ministrator gave conclusive effect under Section 9A of the 
Hatch Act to appellant’s membership in an organization des¬ 
ignated by the Attorney General pursuant to Executive Order 
9835. Kutcher v. Gray, 91 U. S. App. D. C. 266, 199 F. 2d 
783. The Court held that while membership in a designated 
organization could “in the circumstances of a case, justify dis- 
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belief in the loyalty of an employee” {Id. at 788), the Admin¬ 
istrator was required by Executive Order 9835 to “impartially 
determine on all the evidence whether there was reasonable 
grounds for belief that [appellant] was disloyal” {Id. at 787). 
The Court remanded the case to the district court with instruc¬ 
tions to enter judgment setting aside the order of dismissal 
“without prejudice to the order suspending [appellant] and 
consideration and determination by the Administrator of the 
ultimate issue as to whether on all the evidence reasonable 
grounds exist for belief that [appellant] is disloyal” {Id. at 
789). 

After remand, appellant’s loyalty proceedings were reopened 
in a hearing before the Veterans’ Administration Loyalty 
Board of Appeals (hereafter, “Board”). The hearing pro¬ 
ceeded under the original statement of charges or “Notice of 
Proposed Removal” (IJ. A. 26; IIJ. A. 4), inasmuch as appel¬ 
lant had not challenged the adequacy of the charges on his 
appeal to this Court. (See Appellant’s Brief, p. 8, Kutcher v. 
Gray, No. 11,172.) 

At the rehearing, appellant, who was attended with counsel, 
was again questioned about his own background, the history 
and objectives of the Socialist Workers Party, his associations 
and activities in the Party, and his beliefs as to whether force 
should be resorted to in order to accomplish political objectives 
(II J. A. 23-93, passim). At this hearing, appellant made 
statements concerning his political beliefs which in part con¬ 
flicted with, in part confirmed, his statements at the prior 
hearing (II J. A. 52, 56, 60, 66-68, 71, 73). He was offered 
and rejected an opportunity to submit evidence on the political 
nature of the Party (II J. A. 53-55,82-83). At the conclusion 
of the hearing, the Board found pursuant to Executive Order 
9835 that “reasonable grounds exist for belief that appel¬ 
lant * * * is disloyal” and pursuant to Executive Order 10241 
(16 F. R. 3690) that “reasonable doubt exists respecting the 
loyalty” of appellant (II J. A. 92, 93). The Administrator 
approved the Board’s findings and recommendation (II J. A. 
93, 110) and the Civil Service Commission affirmed (II J. A. 
10). Appellant was accordingly removed from the rolls in 
June 1953 (II J. A. 10, 110). 
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Following his dismissal, appellant brought a second suit in 
the United States District Court for the District of Columbia 
seeking reinstatement and the other relief sought in his first 
action (II J. A. 16, 17). The district court again awarded 
summary judgment for appellees (II J. A. 22), and this second 
appeal followed.® 

STATUTE AND EXECUTIVE OBDEE INVOLVED 

Section 14 of the Veterans’ Preference Act (Act of June 27, 
1944 ,58 Stat. 387,390, as amended, 5 U. S. C. 863) and the per¬ 
tinent provisions of Executive Order 9835 (12 F. R. 1935) are 
set forth at pages 27-28 of the Appendix to Appellant’s Brief. 

SUMMAEY OF AEGUMENT 

I 

Appellant attacks the validity of his dismissal from a posi¬ 
tion as a Veterans’ Administration employee on the grounds (1) 
that the notice of charges given him did not meet the specificity 

“ Prior to the entry of judgment by the district court. Judge Holtzoff re¬ 
fused to enter summary judgment for appellees on the ground that the 
former Administrator had not personally made the finding of “reasonable 
ground for belier’ of disloyalty required by this Court’s decision in Kutcher 
V. Gray, supra (II J. A. 17, IS). STibsequently, the present Administrator 
on February 3,1955, after reviewing the evidence in the instant proceeding, 
found that there existed reasonable grounds for doubt as to appellant’s 
loyalty and reasonable grounds for belief of his disloyalty (II J. A. 20), 
and the district court (Mathews, J.) granted the appellees’ motion for sum¬ 
mary judgment. 

Mindful of the Supreme Court’s disposition of Peters v. Sobhy, 349 U. S. 
331, we think it should be pointed out that the present Administrator ap- 
IMirently did not have the power to make those findings in February 1955 
since Executive Orders 9835 and 10241 were revoked and superseded in April 
1953 by Executive Order 10450 (18 F. E. 2489) which prescribed a new stand¬ 
ard for retention in the federal service. We do not suggest, however, that 
the case should again be remanded to the Administrator for rehearing under 
the present Executive Order since we believe Judge Holtzoff’s ruling to 
have been erroneous. See II J. A. 110, 111. No appeal was taken from his 
order because it was interlocutory. It should also be noted that, if the case 
were remanded to the present Administrator, he would also have to consider 
the question whether appellant is within the purview of P. L. 330, 84th 
Cong., 1st Sess., which repealed Section 9A of the Hatch Act and prohibits 
the employment of any person who “advocates the overthrow of our con¬ 
stitutional form of government in the United States; • • 
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requirements of Executive Order 9835 and Section 14 of the 
Veterans’ Preference Act and (2) that his discharge was based 
on reasons other than those stated in the notice of charges. 
Neither contention is meritorious. 

A. 1. The charges given to appellant were (a) that he was a 
member of the Socialist Workers Party, an organization desig¬ 
nated by the Attorney General as within the purview of Execu¬ 
tive Order 9835; (b) that appellant was employed by a branch 
office of the Party; (c) that appellant had given financial sup¬ 
port to the official newspaper of his party; and (d) that plaintiff 
had associated and engaged in activities “with persons, asso¬ 
ciations, movements, and groups designated by the Attorney 
General as subversive.” Appellant challenges only the suffi¬ 
ciency of charge (d). Under this Court’s decisions the validity 
of a dismissal charge must be determined from its context, in 
the light of the information available to the employee, and a 
fair reading of charge (d) when compared with the other three 
charges is that appellant was a member of the Socialist Workers 
Party, a subversive organization, with full knowledge of its 
objectives and methods. 

Moreover, appellant was told in the second loyalty hearing 
that charge (d) referred exclusively to associations and activi¬ 
ties within the Socialist Workers Party, and it is evident from 
the hearings that appellant’s counsel at all times was fully 
aware that the basic issue was appellant’s knowledge or under¬ 
standing of the purposes and methods of the Party. Hence, 
appellant could not have been prejudiced by any seeming lack 
of specificity in charge (d). 

2. Appellant also argues that the charges were defective and 
his discharge invalid under this Court’s decisions in Deak v. 
Pace, 88 U. S. App. D. C. 50,185 F. 2d 997 and Money v. Ander¬ 
son, 93 U. S. App. D. C. 130, 208 F. 2d 34, because the Admin¬ 
istrator relied on certain details of his activities and associations 
in the Socialist Workers Party which were admitted by appel¬ 
lant, but were not specifically mentioned in the charges. As 
we read these decisions, a charge is sufficient when the em¬ 
ployee is informed of the issue against him with “reasonable 
certainty and precision” so as to give him a “fair opportunity” 

36861 &— 55—2 
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toi show why he should not be discharged. Appellant can 
hardly argue that he was prejudiced by the failure to include 
the details of his party membership in the notice of charges, 
as he has admitted that he had the activities and associations 
about which he was questioned. 

B. 1. Appellant’s second contention is that his dismissal was 
based on reasons other than those supplied him in the notice of 
charges. The opinion of the Veterans’ Administration Loyalty 
Board, adopted by the Administrator, reveals clearly that ap¬ 
pellant’s dismissal was based on findings (1) that appellant was 
a knowing member of an organization which seeks the over¬ 
throw of our Government by unconstitutional means, and (2) 
that appellant himself advocates the use of force as a means 
to political ends, issues which are wdthin the scope of the notice 
of charges. Appellant argues, however, that the Administra¬ 
tor relied on appellant’s testimony concerning certain of his 
activities and associations in the Party which were not set forth 
in the charges. The Administrator’s opinion makes it clear, 
however, that he did not rely on these activities and associa¬ 
tions, with the single exception of a speech by appellant at a 
Party meeting subsequent to the first hearing. As appellant 
admitted making this speech, the Administrator was clearly 
justified in treating statements therein as evidencing appel¬ 
lant’s political beliefs. 

2. Appellant also argues that he should have been given an 
opportunity in the loyalty hearing to refute the Attorney Gen¬ 
eral’s designation of his party. This contention is foreclosed 
by this Court’s holding in the prior appeal (199 F. 2d 788, 789) 
that the Attorney General’s designation was competent evi¬ 
dence in the proceedings against appellant. Moreover, appel¬ 
lant was offered an opportunity to submit evidence on the 
nature and methods of his party and failed to do so. 

3. Further, it is clear that the Administrator did not rest 
upon the Attorney General’s designation, but made his own 
determination of the Party’s objectives and methods, based 
on evidence in the record before him. Appellant argues that 
he could have refuted the evidence relied upon by the Ad¬ 
ministrator if it had been set forth in the notice of charges, 
even though he failed to present testimony on this question. 
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All the information relied upon by the Board, however, was 
either a matter of public record or else was contained in testi¬ 
mony in the instant proceeding. The Administrator, in pass¬ 
ing on the political character of the Socialist Workers Party, 
was also entitled to rely on the decision of the Eighth Circuit 
in Dunne v. United States, 138 F. 2d 137, certiorari denied, 320 
U. S. 790, holding that the Socialist Workers Party advocated 
the violent overthrow of our present constitutional form of 
government. 

II 

Appellant has no standing to complain of the fact that the 
Socialist Workers Party was not given a hearing prior to its 
designation by the Attorney General in 1948. This Court in 
its prior decision, Kutcher v. Gray, rejected precisely this argu¬ 
ment in holding that the Attorney General’s designation was 
competent evidence in the instant preceding. Moreover the 
Administrator did not regard the designation as conclusive and 
offered appellant an opportunity, which he refused, to present 
evidence on the nature of his party. 

III 

Last, appellant argues that his dismissal from the non¬ 
sensitive job on loyalty grounds violated his First Amendment 
rights. This Court held in the prior appeal that appellant’s 
dismissal on loyalty grounds was a removal to promote the 
eflSiciency of the service under Section 14 of the Veterans’ 
Preference Act, and that the grounds for his dismissal were not 
subject to review in this Court. It is well settled, moreover, 
that a qualification of loyalty for Government employment 
does not infringe rights guaranteed by the First Amendment. 
See, e. g., Adler v. Board of Education, 342 U. S. 485. 
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ABGUMENT 

I 

Appellant’s dismissal did not violate the procedural require¬ 
ments of Executive Order 9835 and Section 14 of the Vet¬ 
erans’ Preference Act 

This Court has repeatedly held in Federal employee dis¬ 
missal cases that it cannot entertain any inquiry into the 
grounds of removal, and that the function of the judiciary is 
limited to review of the issue whether dismissal was in sub¬ 
stantial compliance with the procedural steps prescribed by 
statute or regulation. Compare e. g., Washington v. Summer- 
field, No, 12664. decided November 23, 1955; Adams v. Hum¬ 
phrey, No. 12603, decided November 23, 1955; Williams v. 
Cravens, 93 U. S. App. D. C. 380, 381, 210 F. 2d 874, S76, 
certiorari denied, 348 U. S. 819, with Money v. Anderson, 93 
U. S. App. D. C. 130,208 F. 2d 34; Manning v. Stevens, 93 U. S- 
App. D. C. 225, 208 F. 2d 827; Deak v. Pace, 88 U. S. App. 
D. C. 50, 185 F. 2d 997. Appellant, relying on such cases as 
Money v. Anderson, supra; Manning v. Stevens, supra, and 
Deak v. Pace, supra, contends that his discharge was pro- 
cedurally defective in that (1) the notice of charges given him 
did not meet the specificity requirements of Executive Order 
9835 and Section 14 of the Veterans’ Preference Act, and (2) 
he was discharged for reasons other than those stated in the 
notice of charges. Neither contention has any merit. 

A. The Notice of Charges given appellant was legally sufficient 

1. The specific charge of which appellant complains is 
charge “d” which states “[ejvidence of record of your associ¬ 
ation and activity with persons, associations, movements, and 
groups designated by the Attorney General as subversive” 
(I J. A. 27). Read in isolation, it is arguable that this charge 
is procedurally defective. But as we read this Court’s de¬ 
cisions, the test is not whether a charge is vague on its face 
but whether, in the circumstances, the employee is informed 
of the complaint against him with “reasonable certainty and 
precision” so as to give the employee a “fair opportunity” to 
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show why he should be retained- Deak v. Pace, 185 F. 2d at 
999; Money v. Anderson, supra; cf. Blackmar v. United States, 
128 C. Cls. 693, 703. That issue can be resolved only if the 
challenged charge is viewed in the perspective of its context. 

To begin with, charge “d'’ was one of four charges or specifi¬ 
cations under the more general charge that there were reason¬ 
able grounds for belief that appellant was disloyal (I J. A. 
26-27, 62; II J. A. 31-32). Charges ‘V’, “b”, and “c” alleged 
that appellant was a member of the Newark Branch of the 
Socialist Workers Party, that the Socialist Workers Party is 
an organization designated by the Attorney General as within 
the purview of the Executive Order, that appellant was em¬ 
ployed in the Newark Branch headquarters of the Party, and 
that appellant had made a financial pledge to ‘‘The Militant” 
Fund Drive—“The Militant” being the official newspaper of 
the Socialist Workers Party (I J. A. 27). The specificity of 
these three charges and their truth are not denied by appellant. 

Although charge “d” itself may be inartistically drawn, a fair 
reading of that charge, viewed in the light of the other charges, 
is that appellant’s membership in, and activities on behalf of, 
the Socialist Workers Party were knowing rather than innocent. 
That appellant’s counsel so read charge “d” is demonstrated by 
the fact that as early as the first hearing in 1948, counsel framed 
the issue as whether appellant’s activities in behalf of, and 
understanding of, the views of the Socialist Workers Party were 
innocent (I J. A. 79-81, 82). In this connection, we think it 
significant that on the prior appeal appellant’s counsel did not 
question the sufficiency of the notice. See Kutcher v. Gray, 
199 F. 2d at 786. 

Further, appellant was specifically told in the subsequent 
hearing that “association and activity referred to in that sub- 
paragraph (d) referred to association and activity within the 
Socialist Workers Party” (II J. A. 33) and that “paragraph (d) 
merely refers to the activity of Mr. Kutcher in the Socialist 
Workers Party” (II J. A. 34-35). These statements clearly ad¬ 
vised appellant that subparagraph “d” was merely cumulative 
of the three preceding subparagraphs which charged member¬ 
ship in, emplo 3 mient by, and support of the Socialist Workers 
Party, and that the activities and associations referred in charge 
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“d’^ were all activities and associations in connection with the 
Socialist Workers Party. It is evident, moreover, that ap¬ 
pellant’s counsel was fully aware in the second hearing that the 
essential issue before the Administrator pursuant to this Court’s 
decision in Kutcher v. Gray, supra, was appellant’s own loyalty 
as evidenced by his knowing membership in the Socialist Work¬ 
ers Party (II J. A. 31. 30-35). Since appellant understood 
that subparagraph '‘d’’ was merely cumulative and that the 
primary issue was the character of his own membership or ac¬ 
tivity in the Socialist Workers Party, any seeming lack of 
specificity in this subparagraph as drafted was clearly not 
prejudicial. 

On this score, a pertinent parallel is presented by this Court’s 
decisions in Williams v. Cravens, supra, and Washington v. 
Summerfield, No. 12644, decided November 23, 1955, holding 
that the mere existence of a vague, inadequate, or insuflficient 
charge not passed upon by the agency head does not affect the 
validity of a discharge based on other adequately stated charges. 
In Washington v. Summerfield, supra, the employee argued 
that his discharge was invalid because “charges of delinquency 
and improper demeanor on the job were not communicated to 
appellant in the original letter of charges.” The Court held 
that the letter of charges w’as sufficient, since “it definitely 
appears that the Civil Service Commission examiner inquired 
only into the sufficiency of the [merits of the] charges * * * 
actually communicated to appellant”, and appellant’s removal 
was based on those charges and not on other charges. Simi¬ 
larly, in this case, even if charge “d” could have been construed 
as referring to associations or activities outside the Socialist 
Workers Party, it was not so interpreted or passed upon by the 
Administrator. 

2. Appellant also complains (Br. 10) that the Board asked 
him numerous questions regarding specific activities and asso¬ 
ciations which were not referred to in the charges. These 
incidents consisted of associations with persons who were mem¬ 
bers of the Socalist Workers Party, and of speeches or attend¬ 
ance at meetings of the Socialist Workers Party (II J. A. 61, 
65, 80, 81). Hence, questions on these incidents were within 
/ 
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the scope of the charge that appellant was a member and active 
supporter of the Socialist Workers Party. Moreover, appellant 
cannot claim that he was surprised by the questions and un¬ 
prepared to dispute the bearing of these incidents on his loyalty 
in view of the fact that he admits that he had had the associa¬ 
tions, attended the meetings and made the speeches about 
w’hich he was questioned. 

Appellant contends despite these facts that the failure to 
mention specifically those associations and statements in the 
notice of charges rendered his discharge unlawful under 
Deak v. Pace, 88 U. S. App. D. C. 50, 185 F. 2d 997 and 
Money v. Anderson, 93 U. S. App. D. C. 130,208 F. 2d 34. The 
DeaJc and Money cases, however, do not stand for the propo¬ 
sition that an employee must be informed of each and every 
detail of the occurrences or past events bearing on his eligibility 
for Government employment considered by an agency in a 
loyalty hearing, but only that he must be given sufficient in¬ 
formation about the gravamen of the charge against him to 
allow him to prepare a defense. In Deak, the charge was com¬ 
munistic associations; in Money, illicit advances to female 
employees and sexual relations with minor girls. In both cases, 
the notice of charges referred to specific incidents without, 
however, supplying sufficient information to allow the em¬ 
ployee to identify them in order to meet or refute the charges. 
These allegations, which were denied by the employee in both 
cases, went to the gravamen of the offence charged, i. e., com¬ 
munistic associations, and sexual misconduct, and absent an 
opportunity to refute or explain them, the employee was help¬ 
less to defend himself. This Court held that the charges were 
inadequate because they did not make it possible for the em¬ 
ployees to sufficiently identify the incidents, either to justify 
their acts, or to show that the incidents had not in fact occurred. 

Here, there was no problem of identifying the incidents in 
question for appellant does not deny that he had the associa¬ 
tions, attended the meetings, and made the speeches about 
which he was questioned by the Board (II J. A. 80, 81). 
Moreover, the incidents or events about which appellant was 
questioned were part of his active association with and sup¬ 
port of the Socialist Workers Party, a matter which appellant 
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has freely admitted and which is not therefore in issue. Hence, 
appellant was under no handicap in explaining or justifying his 
conduct because the above speeches or associations, or others 
like them, were not set forth in the notice of charges. In any 
event, the opinion of the Board shows, that it did not rely on 
any of these incidents and associations in determining the 
character of appellant’s political convictions (with the excep¬ 
tion of the speech appellant admitted making at a Socialist 
Workers Party meeting following the 1948 hearings, II J. A. 
107), but placed primary reliance on appellant’s testimony in 
the instant proceedings (II J. A. 104-108). See injra, 
pp. 17,18. 

B. Appellant’s dismissal was not predicated on reasons other than those 
furnished him in the Notice of Charges 

As we have seen, the essence of the charges against appellant 
is that appellant is an active member in the Socialist Workers 
Party and that appellant knows of, and believes in, the basic 
purpose of the Party to overthrow our form of government 
by unconstitutional means. The written opinion of the Board 
(II J. A. 94-110), which w’as adopted as his own by the Ad¬ 
ministrator (II J. A. 110), reveals quite clearly that appellant’s 
dismissal was predicated upon the finding that appellant is a 
knowing member of an organization which seeks the overthrow 
of our government by unconstitutional means, and that ap¬ 
pellant himself advocates such violent overthrow. Unlike 
Mulligan v. Andrews, 93 U. S. App. D. C. 375, 211 F. 2d 28, 
therefore, appellant’s dismissal was not based on reasons other 
than those specified. 

1. Appellant's activities and associations .—In arguing to the 
contrary, appellant first contends that the Administrator relied 
on appellant’s answers to questions about certain of his activi¬ 
ties and associations in the Party which were not set forth in the 
charges (Br. 15). In particular, the charges did not specify 
that appellant would be asked whether he had made a May 
Day speech in 1949 (II J. A. 65-69); whether he had attended 
meetings addressed by Genora Dallinger, Bert Cohran, and 
Newtol Press (II J. A. 61); whether he had associated with 
Harry and Robert Ring (II J. A. 58-59) and Farrell Dobbs 
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(II J. A. 59); and whether he had any affiliation with the I 
International Socialist Youth Organization, a branch of the i 
Socialist Workers Party (II J. A. 61), or the Fourth Intemar 
tional(IIJ.A.75-78). I 

Insofar as this objection relates to specificity of notice, we i 

have already pointed out that appellant admits having at- i 

tended the meetings involved and having associated with the ! 

Rings. Accordingly, if the Administrator had relied upon these | 

particular facts, there would be no basis for complaint that I 

appellant had been dismissed for reasons which he did not have ! 

a fair opportunity to refute. In fact, however, the Administra- I 

tor did not base his finding of reasonable grounds for belief I 

that appellant was disloyal on these admitted activities. | 

Rather, the fact that appellant initially lied about thes e ac- 
tivities and associations and later recanted on the €b d\fe of | 

counsel (II J. A. 80-81) was relied upon as raising substantial i 

doubts as to the credibility of his testimony (II J. A. 105). i 

As to the May Day speech, here again it cannot be seriously j 

suggested that inquiry about it was not within the scope of the | 

basic charge that appellant was a knowing member of the Party. | 

And since appellant admits having made the speech, the Ad- | 

ministrator was clearly justified in relying upon appellant’s ; 

statements in that speech in determining whether appellant’s | 

membership in the Party was knowing (II J. A. 107). The j 

fallacy of appellant’s position lies in his total misconception of i 

the nature of the Administrator’s reliance upon the speech. Ap- i 

pellant was not dismissed on the ground that he made a May I 

Day speech but because the contents of the speech supported 
the basic chaise that appellant was a knowing member of the 
Party. In our view, appellant’s complaint would have some i 

merit only (1) if the Administrator had relied upon the speech | 

without first asking appellant whether he had in fact made the | 

speech and whether “The Militant” had correctly reported the j 

speech, or (2) if appellant had been dismissed on the ground ! 

that he had made a May Day speech. i 

As to the questions about appellant’s affiliation with the In- j 

ternational Socialist Youth Organization and the Fourth Inter¬ 
national, appellant is mistaken in his assertion that the Ad- | 

ministrator relied on these matters. Appellant denied affili- | 
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ation with those organizations and the opinion of the Board 
noakes no reference to appellant’s answers to these questions 
(II J. A. 94-110). 

2. Attorney General’s designation of the Party. —Appel¬ 
lant also argues that his dismissal for knowing active member¬ 
ship in the Socialist Workers Party was invalid because the 
charges did not allege any reasons deemed sufficient by the 
Veterans’ Administration to hold the Party subversive (Br. 15- 
16). We find it difficult to understand how this argument is 
relevant to appellant’s claim that he was fired on grounds not 
specified in the charges, in view of the fact that the charges ex¬ 
pressly notified appellant that the Party is an organization 
designated by the Attorney General under the Executive Or¬ 
der. What appellant is really arguing in this respect is not 
that he was fired on a ground not specified in the notice of 
charges but that he should have been given an opportunity to 
refute the Attorney General’s designation of the Party. So 
viewing appellant’s argument, there are several answers thereto. 

To begin with, this Court’s opinion on the prior appeal fore¬ 
closes this claim. The Court there stated that membership 
in and activities connected with a designated organization 
might justify disbelief in an employee’s loyalty and require his 
removal. Kutcher v. Gray, 199 F. 2d at 788. More specifically, 
the Court expressly held “that the Attorney General’s designa¬ 
tion of the Socialist Workers Party was competent evidence 
in the administrative proceedings against Kutcher” (199 F. 
2d at 789). See also infra, pp. 19-22. 

The decisive answer, however, is that appellant was offered 
an opportunity to submit evidence on the nature and purposes 
of the Party and failed to do so. Appellant (Br. 20, 21) at¬ 
tempts to explain away this refusal to participate in a hearing 
on the Socialist Workers Party’s aims and objectives by argu¬ 
ing that the opportunity offered was of no value because the 
Board had proclaimed its unwillingness to pass on the nature 
of the Party in the instant proceeding. A cursory reading of 
the testimony appearing on pages 53-55, 82-83 of the Joint 
Appendix demonstrates, however, that the Board’s actual posi¬ 
tion, clearly articulated and well understood by petitioner’s 
counsel, was that it was prepared to hear evidence on the na¬ 
ture of the Socialist Workers Party with reference to this par- 
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ticular case, and to give such evidence due weight in passing 
on the question of appellant’s loyalty.^ 

3. The AdministTOtor’s findings as to the Party’s objectives 
and methods. —Further, it is manifest from the Board’s opinion 
that the Board did not rest upon the Attorney General’s desig¬ 
nation of the Party but conducted its own examination into 
the Party’s objectives and methods. Appellant contends now, 
after failing to present testimony on this issue, that he could 
have refuted the materials on which the Board relied if he 
had had advance notice thereof (Br. 16, 20-21). But the in¬ 
formation relied upon by the Board was either a matter of 
public record or else testimony in this very case. 

Thus, appellant objects to the Board’s use of a historical 
summary of the Party’s history forwarded by the Deputy At¬ 
torney General (II J. A. 97-99). The material in this sum¬ 
mary was already in the record by way of testimony, was public 
knowledge, or is not challenged here by appellant. In particu¬ 
lar, the summary states that the Party was founded in Janu- 

’Tlius, the Board’s chairman stated (.T. A. S3) : 

“• • • I believe the Court of Appeals pointed out that the classification 
by the Attorney General c*ould be considered as evidence, but [it] made it 
pretty clear it was not the only factor upon which one could be tried, so to 
speak, for disloyalty; and we do not want to come to any conclusion which¬ 
ever way it may be without seeing to it that you have had an opportunity for 
a hearing, and if you desire to Rive us any evidence with respect to the 
nature of the Socialist Workers Party you are at liberty to do so.” 

“• • * We should not in any sense undertake to use this Board as a 
court to try out the case of the character and nature of the Socialist Workers 
Party as such. We have no intention of doing that w’hatever. At the same 
time, inasmuch as Mr. Kutcher’s membership in and activity in the Social¬ 
ist Workers Party is a part of the charges here, and inasmuch as such 
membership and activity is considered in the charges as in derogation of his 
loyalty, we want to give you the opportunity of addressing yourself as to 
the nature of the Socialist Workers Party so far as you feel that that may 
be necessary to your ca.se in the disposition of this individual ca.se, and 
while we are not Insisting that be done we want to make it plain that we 
are not precluding you from making such statement before this Board in 
the disposition of this case.” 

• • • I would like to emphasize to you that any consideration we give 
to the evidence you submit [on the nature of the Socialist Workers 
Party] and any conclusions we may come to in relation to that so far as 
we may be permitted to make any conclusion in respect to it w'ill in no sense 
be binding on the Government other than in the disposition of this panel 
in its recommendations on this particular case.” 




ary 1938 by a group of expelled members of the Communist 
Party who had split oif from the Socialist Party. Compare 
I J. A. 78, 79, 85, 86, 89, 90; II J. A. 45. The summary relates 
the Party’s ties with Leon Trotsky. Compare I J. A. 88, 91, 
93; II J. A. 59-60. It recounts the founding of the Fourth 
International and the Party’s affiliation with the Fourth Inter¬ 
national. Compare I J. A. 91, 94; II J. A. 75-79. The sum¬ 
mary states that the Party holds itself out as the only true 
Marxian party. Compare I J. A. 88, 91-93. The summary 
tells of the Party’s disaffiliation from the Fourth International 
after the passage of the Voorhis Act (18 U. S. C. 2386) in 
1940. Compare I J. A. 79, 94. The summary notes; the 
Party’s continuation of fraternal ties with the Fourth Inter¬ 
national. Compare I J. A. 79, 81, 101; II J. A. 77. The sum¬ 
mary points out that eighteen members of the Party were 
convicted in 1941 of conspiracy to advocate and teach the over¬ 
throw of our Government by force and violence. See Dunne 
V. United States, 138 F. 2d 137 (C. A. 8), certiorari denied, 320 
U. S. 790. The summary states that the Party seeks to ac¬ 
complish its objectives by infiltrating labor unions, left-wing 
groups and so-called liberal movements. Compare I J. A. 
128; II J. A. 49-51. Finally, the summary states that the 
Party has established classes and schools in several cities at 
wffiich its instructors purport to follow the teachings of Marx 
and Lenin as interpreted by Trotsky. While this last state¬ 
ment does not, like the others, duplicate testimony in the 
record or matters of public record, appellant does not here 
claim that it is inaccurate and it is in accord with the tenor of 
other testimony in the record. 

Similarly, w’hile appellant apparently challenges the Board’s 
right to utililize the facts revealed in the decision of the Ck)urt 
of Appeals for the Eighth Circuit in the Dunne case, supra, 
appellant does not contend that the Board’s precis of that case 
is incorrect. Clearly, appellant can hardly challenge the valid¬ 
ity of the Dunne decision in this proceeding. 

While the Board did not give controlling effect to the Eighth 
Circuit’s holding in the Dunne case, it regarded that court’s 
opinion as throwing a “searching light on the character, nature, 
aims and purposes of the Socialist Workers Party” (II J. A. 


17 


99). The Dunne proceeding was a prosecution of 18 members 
of the Socialist Workers Party under the Smith Act (18 U. S. C. 
2385) for conspiracy to advocate the overthrow of the Gov¬ 
ernment of the United States by force and to advocate in¬ 
subordination in the armed forces during time of war. After 
reviewing the major events in the history of the Socialist 
Workers Party, the Eighth Circuit made special reference to 
the “Declaration of Principles” adopted by the Party at its 
founding convention (see II J. A. 101, 102). This document 
which is quoted in detail in the Board’s opinion, was regarded 
by the court of appeals as persuasive in establishing that the 
Party advocated the violent overthrow of our present consti¬ 
tutional form of government. The court found on the evi¬ 
dence before it that the purported withdrawal of the “Declara¬ 
tion” in 1940 was “ not intended to have and it did not have 
the slightest effect upon the Party doctrines and methods” (II 
J. A. 102). In the light of the Eighth Circuit’s express finding 
that the “record [in the Dunne case] leaves no doubt that force 
was the ultimate means to be used by the Party in the over¬ 
throw of the Government” (II J. A. 102), and the absence of 
anything in this record to show convincingly that the Party’s 
aims and objectives had changed, the Board was plainly justi¬ 
fied in concluding that the organization’s purposes remained 
the same. 

4. The Administrator's findings as to appellant’s beliefs .— 
It should be noted, however, that the Board did not regard the 
Dunne decision as decisive of the question of appellant’s own 
beliefs (II J. A. 103). Instead, it addressed itself specifically 
to the issue whether appellant was innocent of the subversive 
purposes and aims of the Party (II J. A. 103-109). Relying 
upon appellant’s own public statements and testimony in the 
two proceedings, the Board found not only that appellant was 
a knowing active member of the Party but that he personally 
advocated the overthrow of our form of government by violence 
(II J. A. 104^109). Although, as we have noted supra, p. 8, 
this Court lacks jurisdiction to review the sufficiency of the evi¬ 
dence underlying an agency head’s findings in dismissal cases, 
we think it appropriate to observe that, while it may be possible 
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to select portions of appellant’s testimony which, in isolation, 
establish that he does advocate the use of force to achieve 
political ends (I J. A. 95-98, 100-102; II J. A. 52, 60, 60-68) 
and also that he does not (I J. A. 85, 141; II J. A. 56, 71, 73), 
it cannot be said from a reading of the entire transcript that the 
Board’s findings, which were approved by the Administrator, 
were not warranted. Accordingly, appellant’s dismissal was 
clearly justified on the basis of his own statements alone apart 
from the character of the Party itself. 

II 

No due process issue is presented in the circumstances of this 

case 

Relying upon Joint Anti-Fascist Refugee Committee v. Mc¬ 
Grath, 341 U. S. 123, appellant argues that granting appellees’ 
motion for summary judgment was error since the averments of 
appellant’s complaint must be taken as true. Specifically, ap¬ 
pellant points to his allegations that the Attorney General’s 
designation of the Socialist Workers Party was mistaken, that 
the listing was made without notice or hearing, that efforts by 
the Party in 1948 to obtain a hearing were to no avail, and that 
he himself was denied an opportunity to challenge the listing 
(Br. 17-18; II J. A. 3-4, 11-12). Thus assiuning the truth of 
these allegations, appellant argues that his dismissal was in 
violation of due process of law. 

In making this argument, appellant overlooks the fact that 
the Joint Anti-Fascist Refugee Committee case involved a 
motion to dismiss rather than a motion for summary judgment. 
The latter motion—the one made here—only admits the truth 
of those matters alleged in the complaint w’hich are not con¬ 
clusively controverted by the documents attached to the motion 
for summary judgment. See Rule 56 of the Federal Rules of 
Civil Procedure. Accordingly, reading appellant’s complaint 
in the light of the motion’s supporting papers, all that was con¬ 
ceded for the purposes of the motion is that the Party was 
designated without notice and an opportunity to be heard and 
that the Party’s efforts in 1948 to obtain a hearing were fruit- 
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less. Apart from this concession, the transcript of the rehear¬ 
ing and the Board’s opinion, which were annexed to the motion 
as exhibits, clearly controvert appellant’s allegations that the 
Attorney General’s designation of the Party was erroneous and 
that appellant himself had no opportunity to challenge the 
correctness of the designation. 

With respect to the admitted facts that the Party was desig¬ 
nated without notice and hearing and that it was denied a 
hearing in 1948, appellant is plainly mistaken in claiming that 
the Joint Anti-Fascist Refugee Committee case holds that such 
a listing violates the Fifth Amendment (Br. 18). As this Court 
pointed out on the prior appeal in this case, the Supreme Court 
there held only that the organizations involved had standing 
to sue. Kutcher v. Gray, 199 F. 2d at 789, n. 25. 

Moreover, appellant has no standing here to complain that 
the Party was denied a hearing. Precisely this contention was 
raised by appellant on his first appeal to this Court when he 
challenged the validity of the Attorney General’s designation 
of the Socialist Workers Party because of a lack of hearing 
(Brief for appellant, pp. 25-28, 30-33, Kutcher v. Gray, No. 
11172). This Court held (199 F. 2d 783, 789) that while the 
Board could not give conclusive weight to the Attorney Gen¬ 
eral’s listing, the “Attorney General’s designation of the 
Socialist Workers Party was competent evidence in the ad¬ 
ministrative proceedings” against appellant. It further held 
in accord with its prior decision in Bailey v. Richardson, 86 
U. S. App. D. C. 248, 182 F. 2d 46, aflSrmed by an equally 
divided court, 341 U. S. 918, that the dismissal of an employee 
on loyalty grounds does “not require the constitutional and 
traditional safeguards of a judicial trial.” (199 F. 2d at 789). 
See also Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U. S. 123, 183, 186 where Mr. Justice Jackson, concurring, 
pointed out that the Supreme CJourt, by its divided vote in the 
Bailey case, had held that the employee—as contrasted with 
the organization involved— was not entitled to challenge the 
designation; Shachtman v. Dulles, No. 12406, decided June 23, 
1955, where the Court observed “we do not here characterize 
as invalid, for its own purposes, the listing by the Attorney 
General. He is not a party, and, in any event, his listing is 
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not subject to collateral attack in these proceedings.” (Slip 
Opinion, p. 8).* 

In any case, at the very least, this Court’s decision on the 
prior appeal herein stands for the proposition that the Board 
could properly give some weight to the Attorney General’s 
designation, i. e., that it was “competent evidence.” As we 
have shown, the Board, in fact, did not regard the designation 
as conclusive and did conduct its own inquiry into the aims 
and objectives of the Party. Hence, there is no merit to 
appellant’s argument that he personally was denied due 
process because the Socialist Workers Party was refused a 
hearing prior to its designation by the Attorney General. 

Even assuming, however, that an employee does have stand¬ 
ing to challenge the designation of an organization with which 
he is aflSliated, it does not follow that appellant in this case 
can raise that question. As shown above, pp. 14, 15, appel¬ 
lant was offered an opportunity to present evidence as to the 
character of the Party and failed to avail himself of that 
opportunity. In this posture, appellant must be deemed 
estopped to argue now in the abstract that he has a constitu¬ 
tional right to contest the validity of the Party’s designation. 

Finally, we think it proper to call the Court’s attention to 
public records dehors the Joint Appendix which disclose that 


* None of the decisions cited by appellant in a footnote on page 22 of his 
brief lend support to the proposition that appellant could challenge the 
Attorney General’s designation in the proceedings before the Administrator. 

Rudder v. United States, -U. S. App. D. C.-, No. 12313, decided July 

21, 193.5; Laicson v. Housing Authority, 270 Wis. 2C9, 70 N. W. 2d 603; 
Peters v. Ncic York City Housing Authority, 307 N. Y. 519,121 N. E. 2d 529; 
and Housing Authority of Los Angeles v. Cordova, 279 Pac. 26215 (Sup. Ct, 
Los Angeles) were holdings that the “Gwinn Amendment” (66 Stat. 403, 
42 U. S. C. § 1401) was inapplicable to the circumstances of those cases as 
a matter of construction or because membership alone in a subversive organi¬ 
zation is not a sufficient basis for exclusion from public housing (compare 
this Court’s holding in Kutcher v. Gray, supra). Similarly, United States v. 
Gordon, 190 F. 2d 16 (C. A. 8) and United States v. District Director of 
Immigration, 99 F. Supp. .306 (S. D. N. Y.), hold that an alien could not be 
denied bail solely becau.se of membership in a designated organization. The 
other cases cited have no relevance to the present i.ssue: Chicago Housing 
Authority v. Blockman, 4 Ill. 2d .312,122 N. E. 2d 522 involved interpretation 
of a state statute, and United States v. Remington, 191 F. 2d 246 (C. A. 2) 
admissibility of the Attorney General’s designation in a criminal prosecution 
for i)erjury. 
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the Party itself was offered and failed to pursue such a hear¬ 
ing about the time of appellant’s final dismissal in June 1953. 
In April 1953, after the Joint Anti-Fascist Refugee Committee 
decision, the Attorney General redesignated the Socialist Work¬ 
ers Party and certain other organizations (18 F. R. 2741) pur¬ 
suant to Executive Order 10450 (18 F. R. 2489). The named 
organizations were given an opportunity to request a hearing 
or be held to have acquiesced in the designation. See 28 
C. F. R. (1955 Supp.) Part 41. The Socialist Workers Party 
filed a notice of protest within the applicable time limit which 
was rejected by the Attorney General because it had not been 
signed by the Party’s executive ofiScers, as required by 28 
C. F. R. 41.1 (c). See Appendix, infra, pp. 24-26. Following 
this procedural setback, the Socialist Workers Party made no 
further effort to contest the validity of its designation by the 
Attorney General.^ Accordingly, appellant’s statement (Br. 
21) that “at no time, either before or after listing, has any mem¬ 
ber of the Socialist Workers Party, including appellant, been 
permitted to challenge the Attorney General’s proscription of 
the party” is unwarranted. 

While we believe that the foregoing comments dispose of 
appellant’s claim that he was denied due process, it should 
be added that the issue he raises is, in our opinion, spurious. 
No question of secret information or confidential informants 
or confrontation is presented. Examination of the transcripts 
discloses quite clearly that appellant had a “fair” hearing in 
any sense of that word and that he was not handicapped in 
making his defense. He was discharged not because he was 
deprived of an opportunity to refute the correctness of the 
Attorney General’s designation of the Socialist Workers Party 
or to confront his accusers but because the Administrator 
found, on the basis of appellant’s owm testimony and admitted 
public statements, that he personally advocated the overthrow 
of our form of government by force. It may be that a differ¬ 
ent Administrator would have reached a contrary conclusion 


* It may be noted that, at this writing, a hearing is in progre.ss before an 
examiner appointed pursuant to the Administrative Procedure Act with 
resiwt to the organization involved in Shachtman v. Dulles, No. 12406, 
decidetl June 23,1955. 
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on the same evidence or that this Court would not reach the 
same conclusion. That is not to say, however, that appellant 
was denied procedural due process. Certainly, the fact that 
a decision is erroneous—even if it be assumed that the decision 
here is erroneous—does not amount to a violation of due 
process. 

Ill 

No rights protected by the First Amendment were violated by 

appellant’s dismissal 

Appellant argues (Br. 22-26) that his dismissal for “unpopu¬ 
lar minority views” amounts to an infringement of rights guar¬ 
anteed by the First Amendment of the United States 
Constitution. He argues that he held a non-sensitive Govern¬ 
ment job and his “thoughts and words” could not threaten the 
national security; that his discharge allegedly would discour¬ 
age the free expression of political views by members of the 
Socialist Workers Party and persons similarly situated; and 
that the restriction of free speech which allegedly would result 
from his discharge from a non-sensitive position made his dis¬ 
missal arbitrary and unreasonable. 

Restated in the context of this case, appellant’s contention 
is that even if a Government employee wholeheartedly believes 
in, advocates, and is prepared to act upon a political theory or 
philosophy justifying the use of force to change the United 
States’ constitutional form of government, such an employee 
cannot be dismissed from a non-sensitive government job on 
loyalty grounds because of a derivative restraint on freedom of 
speech. But this Court has already held in Kutcher v. Gray, 
supra, that appellant’s removal on loyalty grounds constitutes 
a discharge for the “efficiency of the service” pursuant to Sec¬ 
tion 14 of the Veterans’ Preference Act, and that the grounds 
for appellant’s dismissal under Section 14 and Executive Order 
9835 were not subject to review. Hence, insofar as appellant 
again challenges the correctness of the President’s judgment 
that a disloyal employee is unqualified for non-sensitive Federal 
employment, the issue is no longer open. It is well settled, 
moreover, that a qualification of loyalty for governmental em- 
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plo 3 niient does not infringe rights guaranteed by the First 
Amendment. Adler v. Board of Education, 342 U. S. 485; 
Gamer v. Board of Public Works, 341U. S. 716; Bailey v. Rich¬ 
ardson, supra; Jason v. Summerfield, — U. S. App. D. C. —, 214 
F. 2d 273,278; cf. United Public Workers v. Mitchell, 330 U. S. 
75; American Communications Association v. Douds, 339 U. S. 
382. 


CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment below should be affirmed. 

Leo a. Rover, 

United States Attorney, 

Paul A. Sweeney, 

Benjamin Forman, 

William W\ Ross, 

Attorneys, 

Department of Justice. 
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APPENDIX 


Socialist Workers Party 
116 University Place 
New York 3, N. Y. 

June 4, 1953. 

Mr. Herbert Brownell, Jr., 

Attorney General, 

United States Department of Justice, 

Washington 25, D. C. 

Dear Sir: 

The Socialist Workers Party hereby contests its designation 
under Executive Order No. 10450 in connection with the Federal 
employee security program. 

Yours truly, 

Farrell Dobbs, 

/s/ Farrell Dobbs, 

' National Secretary. 

FD:k 

Airmail Registered 


June 15,1953. 

MXilSTEEED—^BETUKN 
SEt'EIPT EEQTJESTED 

Mr. Farrell Dobbs, 

National Secretary, 

Socialist W’orkers Party 
116 University Place, 

New York 3, New’ York 

Dear Mr. Dobbs: 

This will acknowledge your letter of June 5,1953, to the At¬ 
torney General, purporting to contest the designation of the 
Socialist W^orkers Party under Executive Order 10450. 

Your attention is directed to the Rules of Procedure pro¬ 
mulgated by the Attorney General, relating to such proposed 
designations, published in the Federal Register of May 6,1953, 
Vol. 18, No. 87, at page 2619. You will note that Section 41.1 
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(a) provides for the time within which an organization may 
properly file a notice of contest, and Section 41.1 (c) sets forth 
the officers required for a notice of contest to conform to said 
regulations. For your convenience, a copy of the rules is en¬ 
closed herewith. 

Respectfully, 

Warren Olney III, 

Assistant Attorney General 
(For the Attorney General). 

Enclosure No. 147322 


Socialist Workers Party 
116 University Place 
New York 3, N. Y. 


July 2, 1953. 

Mr. Warren Olney III, 

Assistant Attorney General, 

U. S. Department of Justice, 

Washington 25, D. C. 

Dear Mr. Olney: 

This is in answer to your letter of June 15, 1953, relating to 
the notice of contest filed by me in behalf of the Socialist 
Workers Party under the rules of procedure in regard to Execu¬ 
tive Order 10450. 

Section 15 of this Executive Order provides that the Order 
shall become effective 30 days after date of publication in the 
Federal Register, which was April 27th. It therefore seems 
clear that the effective date of the Order is May 27th. 

The Department of Justice regulation dealing with the desig¬ 
nation of organizations in connection with the Federal Em¬ 
ployee Security Program provides listed organizations the right 
to contest designation within 10 days after the effective date 
of the Executive Order. 

On June 4th, 1953, a date within the prescribed 10-day 
period, the Socialist Workers Party sent a notice of contest 
airmail registered to Attorney General Mr. Herbert Brownell. 

We therefore wish to call attention to the fact that your letter 
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of June 15th misstates the precise date of the notice of contest 
as June 5th instead of June 4th. 

There are only two national officers of the Socialist Workers 
Party. James P. Cannon is National Chairman; Farrell Dobbs 
is National Secretary. However, the sole executive function 
of the organization is vested in the National Secretary i^ce 
Mr. Cannon is on leave of absence. 

We have therefore complied throu^ my letter of June 4 with 
the requirements of your Rules of Procedure. 

Yours truly. 


[s] Farrell Dobbs, 
Farrell Dobbs, 
National Secretary. 


FD:k 


Mr. Farrell Dobbs, 

National Secretary, 

Socialist Wwkers Party, 

116 University Place, 

New York 3, New York. 


July 30, 1953. 


Dear Mr. Dobbs: 

This will acknowledge your letter of July 2, 1953 regarding 
the purported notice of contest of the Socialist Workers Party. 

Your attention has been directed to Section 41.1 (c) of the 
rules promulgated by the Attorney General which states that 
the notice shall be signed by the executive officers of the organi¬ 
zation desiring to contest the designation or proposed desig¬ 
nation. In this connection, information available to this 
Department establishes that the Secretary is not in fact the 
only officer of the Socialist Workers Party and the purported 
I»-otest signed only by you as National Secretary is therefore 
not valid. 

Respectfully, 

Warren Olnet HI, 

I Assistant Attorney General 

(F(h* the Attorney General). 


V. t. •#VKIIBIIIffT MlHTIMt OmCSi Ittf 






